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RIGHTS OF STOCKHOLDERS. 


We lay before our readers the following correspondence in relation to the right of a 
stockholder to require information from a bauk as to the private accounts of indi- 


viduals. 
There are, at times, certain items of information which a stockholder may with pro- 
priety call for, but as a general rule to admit his right to learn the amount held of any 
articular paper, or to inquire into the condition of the accounts of individuals with the 
ank, would involve the officers in much trouble and be inadmissible—Editor B. M. 


New York, Sept. 16th, 1847. 

To the President and Directors of the Manhattan Company : 

GentLemen—As a stockholder of the Institution, I applied to the president 
and cashier personally, and requested to know the amount it held of the 
paper of Prime, Ward & Co. 

These gentlemen formally refused the information asked, on the declared 
ground that I had no right to it. 

The stand taken by them, I must say, was very unexpected to me. I 
supposed the time for such concealment was long since passed. 

elieving that a shareholder has an undeniable right to know of what the 
property of a corporation consists, in which he is a partner, I make the 
same request of the board that I did of the president and cashier, and 
should be pleased with an early reply. 
Respectfully, yours, 
C. V.S. ROOSEVELT. 


Manhattan Co., New York, 23d Sept., 1847. 


C. V. S. Roosevelt, Esq.—Sir: Your letter of the 16th instant, demand- 
ing, as a stockholder, a right to be informed of the amount of paper held by 
the Manhattan Co., made by a mercantile house with which the company 
has dealings, has been submitted to the directors. 

In replying to your communication, it is necessary to advert to the inter- 
ruptions which such applications, if insisted upon extensively, would oc- 
casion to the officers of the bank, in the ordinary course of their business 
and duty. It is sufficient to say, in regard to the claim advanced by you, 
that it involves, in effect, the assertion of a right in every stockholder, to 
examine at will into all the accounts and transactions of the bank ; for if 
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right exists to any one dealer or discounter, it necessarily exists in all cases. 
In yielding to such a pretension the board would obviously impair the gen- 
pot pores 5 committed to their charge ; since no individual would choose to 
have his bank account subjected to the prying inspection of every inquisitive 
mischievous stockholder. 

The legislature of this state have granted to stockholders certain limited 
and temporary rights, by enacting that the transfer books of the stock, and 
the book containing the names of the stockholders, of any incorporated 
company in the state, shall at all reasonable times during the usual hours of 
business, be open to the examination of every stockholder, for thirty days 

revious to an election of directors. Atno other period, then, according to 
legislative interpretation, could you require even a knowledge of the names 
of your associate. stockholders. 

You will thus perceive, sir, that an acquiescence in your demand is not 
regarded as a right that you may enforce; that such acquiescence might 
lead to annoying and injurious interruptions of the ordinary business of the 
officers of the bank; that it would be inconsistent with the duties of the 
directors towards others, and tend to the detriment of the general interests 
of the Manhattan Company. 

A compliance with your requirement is therefore respectfully declined. 


Your obedient servant, 
C. O. HALSTED, President. 
New York, September 24th, 1847. 
To the President and Directors of the Manhattan Company : 


GentTLEMEN :—Your communication of yesterday, in answer to mine of 
the 16th instant, is received. I did not suppose that in any possible manner 
the inference could be drawn from my letter, that what I claimed “involved 
in effect the assertion of a right in every stockholder to examine at will in- 
to all the accounts and transactions of the bank,” if so, there would be no 
necessity for directors. 

By referring to my letter it will be seen that I only claim “that a share- 
holder has an undeniable right to know of what the property of a corpora- 
tion consists, in which he is a partner.””? There is nothing in my com- 
munication that claims the right of any “inquisitive, mischievous stock- 
holder” to inquire into the private accounts with the company of any in- 
dividual dealer or discounter; these accounts are not the property of the 
company. 

hat I claim, involves the right of every stockholder, of even one single 
share, to know of what his property consists. For instance, what real 
estate the company holds, its location, dimensions, valuation, &c.—the 
amount of bills discounted, loans, &c. and all other property for which the 
pr a has paid the funds of the stockholders; which includes the right 
especially to know of all overdrafts, and all protested paper, and all paper 


a of the parties on which has failed. 

his information I conceive the board is bound, in fairness and honesty, 
to give. If not, how easy is it for a director, as soon asa loss takes place 
that reduces the value of his stock, to go at once and sell to his neighbor, as 
good property, that which he alone, on your principle, is able to know has 


en materially impaired in value. Such things have been. 

To say nothing of the law, the true interest of the bank requires that the 
extent of every loss should be promptly, publicly and officially known ; for 
every body is aware that rumor generally exaggerates losses and difficulties 
far beyond the reality. 

As to the interruption of the busines of the bank by inquiries such as I 





Bank Statistics. 267 


have made, it is only necessary to say that as little of the time of he officers 
of the bank would be taken up in giving the information as could possibly 
be in denying it. 

The legislature of New York, in my opinion, has left to the stockholders 
every copartnership right not taken away by the charter itself. Charters 
generally are sought for because they increase privileges, not diminish 
them. 

f did not assert that I had a right which I mean to enforce, although I 
have no doubt it can be enforced ; but I did suppose that the common sense 
of every individual member of the board would have acquiesced in the right 
I claim, and that common fairness would have conceded it. 

There was a time when these corporations were abodes of mystery to all 
but the initiated—their affairs were conducted with the profoundest secrecy ; 
but better counsels now generally prevail. It is now universally admitted 
that things that will bear the light, need not be kept in darkness; that 
whenever concealment is insisted on, there must be something wrong. 

No company can illustrate better than the Manhattan Company, the evils 
of concealment. Had “every inquisitive, mischievous stockholder” main- 
tained and enforced against former boards of directors the right I now claim, 
its affairs would certainly have been conducted with much more profit to 
those stockholders. Experience has abundantly shown that “mischievous”? 
officers have done more to impair “the general interests committed to their 
charge,” than could possibly have been done by the intermeddling of every 
*¢inquisitive stockholder.” 

I feel still confident that the board will be induced to reconsider this mat- 
ter, and come to a very different determination ; in which case I should be 
happy to hear from it again. 

With due respect, yours, 
C. V.S. ROOSEVELT. 
Names of the Directors of the Manhattan Company :— 

Caleb O. Halsted, Wm. M. Halsted, John L. Lawrence, James McBride, 
George W. Blunt, Wm. W. Todd, Edmund Penfold, Edwin Hoyt, John 
D. Van Buren, Silas Brown, Oliver Slate, Jr., James Warren, Jr. 





BANK STATISTICS. 
BOSTON. 


Capital of the Boston Banks and dividends for the years 1845, 1846 and 1847. 
Dividends, April, Oct’r, Amount, 


Name of Bank. Capital. 1845. 1846, 1847. 1847. Oct. 1847. 
Atlas Bank......cccssecsesseces $500,000 6 6 3 33 $17,500 
Atlantic Bank......cssecsseseeee 500,000 6 6 3 33 17,500 
Boston Bank...cccccccccsscccecs 900,000 7 7 34 34 31,500 
Boylston Bank...+sesssesseeeese- 150,000 5 4 4 6,000 
City Bank...ccceseeveseseevesens 1,000 ,000 6 6 3 3 30,000 
Columbian Bank,........0+++ee0- 500,000 53 6 3 3 15,000 
Eagle Bank......ce+eese: Cecese 500,000 63 63 3 33 17,500 
Freeman’s Bank.....0+-++0s. wesee 200,000 7 8 4 4 8,000 
| CO lu ee ee 35,000 
Granite Bank.....ccccccccccecs as 500,000 6 7 3 Hy 17,500 
Hamilton Bank........-sseeeeee: 500,000 6 7 34 } 17,500 
Market Bask. ..ccccccccecsecssese 560000 8 9 4} 5 28,000 
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Dividends, April, Oct’r Amount. 

Name of Bank. Capital. 1845, 1846. 1847. 1847. Oct. 1847. 

Merchants’ Bank,...+++es+eeee8 3,000,000 7 7 34 35 105,000 
Massachusetts Bank.....seees+0e 800,000 54-5 6 24,000 
Mechanics’ Bank,....seeceseeees 120,000 4,800 
New England Bank,....seesesees 1,000,000 40,000 
North Bank,.....cccesccccserecs 750,000 
Shawmut Bank.......+seeeseeeee 500,000 
Shoe and Leather Bank,......+++ 500,000 
State Bank,..ccccccccccceccccces 1,800,000 
Suffolk Bank,......seccccscecees 1,000,000 
Traders’ Bank......cesseeeseree 400,000 
Tremont Bank,...essseceeeceees 500,000 
Union Bank..ccccccscssecccccccs 800,000 
Washington Bank.,....+++eeeees 500,000 5} 5 
Exchange Bank, (new).sereseeees 500,000 (Commenced 15th July, 1847.) 


or wo 


oe 


oe 


AMAWMARAABRA 
AMRMABDADWIAAAM 
2 99 0 08 Cleo mh Ooo mh mh OO 


Total capital, October, 1847... $18,980,000 Total dividend, Oct., 1847, $ 658,300 
Aggregate amount of dividend April, 1847.......s.seeeccceccccecssees $ 623,000 
The Boston Bank has increased its capital from ¢ 600,000 to $900,000 since April, 
1847. The Exehange Bank commenced business on the 15th July, 1847, on capital half 
paid in—viz. $ 250,000. 
BANKS OF GEORGIA. 


Planters’ Bank of the State of Georgia, at Savannah. 
Liabilities. October 6, 1845. April 6, 1846. Oct. 4, 1847. 


Capital... cccccccccccccveseccseceeces $ 535,400 $ 535,400 $ 535,400 
Circulation......ccccesscescesccscccees 191,620 218,200 254,496 
Bank balances.ccccccccccccccccccccce 5,706 46,608 69,271 
Individua] deposits,..csccccesseeesees 179,171 251,740 202,210 
Dividends unclaimed,,......seseseee 10,882 6,525 8,572 
Profits and reserved fund. ...e+eseee0 127,844 113,497 144,045 
Due treasurer U.S....ccscseseees.eee 75,152 77,370 


Total liabilities.......secessoeees $ 1,125,775 $ 1,249,340 $ 1,213,994 
Resources. October 6, 1845. April 6, 1846. Oct. 4, 1847. 


Notes discounted......sesccccesecees 482,915 587,927 540,435 
Notes under protest,...crcsesessesees 146,955 123,880 105,411 
Bills of exchange...cescocrescecceess 65,375 122,022 59,073 
Savannah City bonds, 7 per ct........+ 127,110 127,106 126,000 
Bonds of State of Georgia,,...+..00 25,000 25,000 25,000 
Stock of other institutions,,.......+.. 15,090 17,697 20,226 
Bank balances...scesscecessecsescees 14,400 
Banking house and lot....ssccssescess 10,000 10,000 10,000 
Real estate received for debt.......+++ 41,615 41,615 39,515 
Expense account and protest......... 3,804 4,147 3,851 
Coin on hand .....sccccsescccccccccess 133,896 127,324 146,990 
Notes of other banks....secsecseesces 6,410 15,050 7,512 
Due by northern banks,,.......se+0++ 37,351 47,572 115,581 
Bank notes abstracted and redeemed... 30,254 


Total reSOUFCeS,...sss+seeeeeee+. $1,125,775 $1,249,340 1,213,994 
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Marine and Fire Insurance Bank, Savannah, and Agency at Macon. 

Liabilities. April 6, 1846. October 4, 1847. 
Capital..ccccrsccccvcccccccccccscsecesesececcess $ 400,000 $ 400,000 
Circulation. .....ccccccccecsercccvcccesccccces eee 673,442 477,650 
Individual deposits.,......seeesee. Cccccccccoces 235,004 154,325 
Unclaimed dividends....cs.ssccccccesscesseccces 6,609 7,616 
Bank balances... .ccccccccccsccscccccccecccesecs 81,732 33,040 
Profits undivided, ....cccccccocccccccccccccecs 86,546 108,794 
Due tO Agency..cocccccccceccerccvcceccceesevens 3,534 2,987 


Total liabilities,......ceseccesceseecersecees $ 1,486,867 $ 1,184,412 
Resources. April 6, 1846. October 4, 1847. 

Notes discounted. .cosssescccecescveccseccscseess 382,224 384,578 
Notes under protest,.scccseesececeses rere es 38,443 35,981 
Bills of exchange. ...sccccccccccccccccvccscseces 551,067 179,891 
Bonds of City of Savannah, 7 pert Ct...eee ° 21,000 20,000 
Bonds of the State of Georgia....sccessecessces 25,000 
Real estate..cccccccccccsccccccessccces sevececes 22,910 27,763 
Stocks of other institutions,,....ccccecseseceeces 93,941 58,523 
Bank balances...+ceccovcsescecsceccecccceccsens 93,461 61,770 
Expense account, &C..cccccessesccccencceeeseces 6,222 6,432 
Specie on hand.......cscercevcesscccccescccsecs 220,473 197,943 
Northern exchange..ccrssccccccsccccccscsccccves 164,995 
Notes of other banks...c..ccssccsecccccessveces 57,126 21,536 


Total resources. sesccecsceccveecvecesccecs $ 1,486,867 $1,184,412 


Mechanics’ Bank, Augusta, Georgia, and Agencies. 

Liabilities. April, 1846, October 4, 1847. 
Capital..ccccccceccccsecesecseccsccccscecssecess 500,000 500,000 
Circulation...ccccesccseccceevcssccccscssesrsees 665,038 565,570 
Individual depositS,..s.sescceceseesecserscseves 91,638 164,985 
Bank balanccs....+scccvccccccscccccccaccsscces 69,933 39,524 
Dividends Unpaid... cessesccecsreveccecesesersens 1,232 
Undivided profits....cccccccccsccccesccsccccsecs 122,156 114,013 
Due by agencies... cccccccccccccceccccccccecers 3,694 


Total liabiliticS...+...ceseescecsceees $ 1,448,765 $ 1,389,018 
Resources. April, 1846. October 4, 1847. 

Notes discounted...+.scccceveccccccesccvesseses *724,664 363,560 
Notes under protest...cecccccccssecsvecescessess 36,454 
Bills of exchange..cerssscccccccscccevsesseseces * 446,082 372,313 
Due by state Of Georgia,....ecccceseccovecevecs 25,000 
Bonds of state of Georgia, 6 and S per ct.........- 102,469 
City of Augusta bonds,....cccsccccccerecevecces 26,251 
Stock in other institutions,.....ceseccesseesscese 13,670 
Beal estate. .cccccccvcvccccrcccccccccccccccoses 70,132 
Protest ACCOUNL,..eseccccccccccccccccveccccccess 407 071 
Bank balances.....csscsscsecccsoccessrecsccsoce 115,347 
Notes of other banks,.....cesscccsssccceversees 124,914 23,970 
Specie on hand, ....scscccccscccvevescsvevessese 152,698 239,781 


Total FESOUFCES...cccccccccccceces $ 1,448,765 $ 1,389,018 
*Including all loans and real estate. 
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Bank of Brunswick, Augusta, and Agency at Columbus. 
Liabilities. April 6, 1846. October 4, 1847. 
Capital stock. ..ccccccecces cocccccceccccvers 200,000 200,000 
Circulation....... eiewseesoen ‘ 172,772 220,976 
Individual deposits.....+.+s++s : 41,783 64,862 
Bank balances.....ssccccssccesseceveceeccsssces 47,179 8,413 
Undivided profits......ssccccccseccsescvcseseses 16,228 32,743 


Total liabilities, ....secsesecerecccscvceovers $ 477,962 $ 526,994 
Resources. April 6, 1846. October 4, 1847. 


Notes discounted...... . . ° 163,558 113,618 
Bills of exchange and advances.....e..seeeseees 53,049 122,960 
Bank balances......ssesceseessvess 51,510 40,483 
Bank balances (New York)....sccscceseesecceses 104,996 84,154 
72,842 


Stocks. ccccececsccccsccccccccccccecsccesccccceces 


Specie on hand....ssesecsssssescevess ° 83,588 73,225 
Notes of other banks.....ssecseeseseccseeees 10,985 17,766 
Miscellaneous and real estate..scscsecesessecsees 10,274 1,946 


Total resources. ..csccccesccccecseeccecccecs $ 477,962 $ 526,994 
Augusta Insurance and Banking Company. 

Liabilities. April 6, 1846. October 4, 1847. 

Capital Stock... .cccseccccccccesccsscccceccccess 375,000 375,000 

Deposits and dividends unpaid.....,.-+esereseees 18,580 29,167 


Undivided profits......ccceccsvccsccevcesceseecs 38,521 63,493 
Circulation. ...sscesscecsscvcececcccsccsccsceces 65,591 164,831 


SS GRETA ATED $ 497,692 $632,491 
Resources. April 6, 1846. October 4, 1847. 


Hotes discounted. .cccccccccccccccccccccccccccce 106,866 121,242 
Notes under protest...csesssecccecseveccceveeeee 100,018 71,743 
Northern exchange...scccscccscsceesecccseesees 30,558 54,764 
Stocks owned by the bank..se..sceeeeseseseceees 96,730 90,235 
Bead GstRt cc cccccccccccccccccecccecccccccccece 36,513 52,723 
Bank balances...scccscsssecevcsseccseccssevcees 22,897 75,884 
Advances, Insurance, &C...secesssevsesecseseces: 33,545 50,050 
Specie on hand...csccecssccsssceeevcccscssesees 34,683 108,210 
Notes of banks... cccccccccccccccsccccccccccccees 35,881 7,640 


Total TESOUTCES.ccccccccccccccccccccccccves $ 497,692 $ 632,491 
Georgia Rail Road and Banking Co., Augusta. 
Liabilities. April 6, 1846. October 4, 1847, 
Capital Stock. ....seescceccecvevscececseseceees *2,289 284 2,289,200 
Deposits, collections, &C...sse.ssesesceeeees . 377,596 
Due corporations, &C.....sceseeescecceseeesecees 
Profit and 10SS....+eesseesscceccevscsssesesceces 532,684 


Circulation, rail road receipts, &C......eeeeeeeees 221,753 
Bemis emt sc cc cccccscccccsseccecsacceccccocce 574,900 


OE iain ccnicnntiheittiivenniiaien $ 3,996,217 $ 4,088,114 
* $375,000 bank capital, ¢ 1,914,284 rail road capital. 
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Resources. - April 6, 1846, October 4, 1847. 


Rail road outfit, extension, K&C...csscesececceencs 3,272,677 
Banking house and other real estate.......sssse00 129,365 
Due by banks and agents.......scccssccesscecees 29,416 
Bonds, stock and advances to state..cecscecsesece 95,503 
Bills receivable...cccoccsccccccccccsscsccccscces 188,780 
Specie on hand.....ccccccceccesevecscccccseccces 49,516 
Notes of other banks......,ccccsccsesccccesescoes 53,260 
Salaries, interest, expenseS.......cesecsecssseees 177,700 


Total DeaMBCOSs« os00cctecccveccccvsccosccess $ 3,996,217 


Recapitrucation, Ocroser 4, 1847. 


3,433,616 
132,473 
84,308 
103,088 
204,528 
714,984 
55,117 


$ 4,088,114 


Capital. Circulation. _ Specie. 


Augusta Banking and Insurance Co....+ee.+ $ 375,000 ¢ 164,000 
Bank of Brunswick...+sccccsceseccsceececes 200,000 221,000 
Georgia R. R. & Banking Co..secessevescess 375,000 293,000 
Mechanics’ Bank...cccccceccecesseccecesens 500,000 565,000 
Planters’ Bank......sccccesscrccecscscceees 535,000 254,000 
Marine & Fire In. Bank,....ceesesscccvcecs 400,000 477,000 


NEW YORK. 


$ 108,000 
73,000 
75,000 

240,000 
147,000 
198,000 


New banks established in New York, from January Ist, to October 16th, 1847. 


[Official.] 
Name. Location. County. 


Merchants’ Bank.....+s2+eEllery...++++++Chautauque Co.seccccccoese 
Northern Ex. “ ..+..+++.. Brasher Falls.,,St. Lawrence Co..sessseess 
American ©. cceeeee+Mayville....+..Chautauque Co...s.-eseeees 
Franklin J .eecceeee French Creek... “ ecccccccccces 
Rochester 86. .ecccces. ROChester. o.oo. Monroe CO. .sececsecccccce 
Atlas 6. cccceceeeClymer,,coosee.Chautauque Co..seseceseee 
Farmers’ ecccccccce MiMAccccceccses & co vcccccccece 
State cove ccee ss SAUBEItICS. 00. Ulster CO. ccccccccccccece 
Northern evcccecccs MAdridec cece es St. LAWFENCE CO...ccccccee 
Commercial ccesccccesAlbany. ecoceeeAlbany CO....cecsecccccees 

6 ecceceseeeFriendship,,..-Allegany C0...cccccceseese 

be ecccccecee LOCKPOLt. ooo. Niagara CO.cecccccsccccces 
Bowery ccccccccce NOW BOMKccce INOW WOE, .ccccdccccccsece 
Northern Canal“ ..........N. Greenville,, Washington Co.....seeeeee 
McIntyre  ..eceeeee-Achrondack,,.-EsseX Co.ssessssescovevees 
Henry Keeps ‘“ cocccccce WAtEFtOWN, oo cdefferson CO..ccrcoccccccce 
Pratt 6 cecce cece BUMAIOs. coce ce ETC COscccccccccccccoccces 
Bank of Lake Erie ...-.00. 66 pcccccccccccccccccece 
Bank of Saratoga Springs ..S. Springs......Saratoga Co..,.ssccesesees 
Bank of Bainbridge ......Bainbridge......Chenango Co...sesecsecees 
Bank of Cayuga Lake ....Ithaca.........Tompkins Co.....ssseeseees 
N, Y. Security Bank......+. Huntsville... Saratoga Cossesecerereeees 


Total state stocks pledged as security. eeeeeeeereeeeereses 


Securities, 


201,000 
65,000 
50,000 


215,500 
50,000 
50,000 
50,000 
50,000 
63,000 
60,000 

100,000 
50,700 
50,000 


$ 2,001,625 
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All the banks herewith mentioned are individual banks, except the Com. Bank, Alba- 
ny and Bowery Bank, New York, and consider these securities the capital. The Com- 
mercial and Bowery are associations, and the capital of each is $ 300,000. 

Amount of state stock deposited since January 1, 1847, to date, October 16, 1847, 
$ 3,333,720. 

The stocks of the State of New York only, are receivable as securities ; but it is now 
proposed to add those of the United States. 


Bang Tax Bitt as now Berore THE Lecistature or New York. 
An act concerning the business of Banking and Taration of Banks. 


The People of the State of New York, represented in Senate and Assembly, do enact 
as follows :— 

§ 1. The first section of the act entitled An Act to amend the act entitled “An Act to 
authorize the business of Banking, passed May 14, 1840,” is’ hereby amended so as 
to read as follows: 

The second section of the act entitled “‘An Act to authorize the business of Banking, 
passed April 18, 1838, is hereby amended so as to read as follows : 

Whenever any person or association of persons, formed for the purpose of Banking un- 
der the provisions of this act, shall lawfully transfer to the Comptroller any portions of 
the public stock issued or to be issued by this State, or by the United States, such person 
or association of persons shall be entitled to receive from the Comptroller an equal 
amount of such circulating notes of different denominations, registered and countersigned 
as aforesaid: but such public stock shall in all cases be, or be made to be, equal toa 
stock of this State producing five per cent. per annum: and it shall not be lawful for the 
Comptroller to take any such stock at a rate above its par value, nor above its current 
market value. 

§ 2. All individual Banks, and all Banking associations which are now, or shall here. 
after be engaged in the business of Banking under the provisions of the act entitled 
“An Act to authorize the business of Banking” shall be subject to taxation on the full 
amount of the actual capital paid in, or secured to be paid in, by them severally, which 
in no case shall be Jess than the amount transferred toand held by the Comptroller as se- 
curity for the redemption of circulating notes at their actual value as estimated by the 
Comptroller, without any reduction for the debts of any such individual banker or bank- 
ing association, ‘‘and all the surplus funds accumulated by any incorporated Bank, or 
by any banking association or individual banker, shall be subject to taxation in the 
same manner as actual] capital. 

§ 3. This Act shall take effect immediately. 


Crecunar or Barinc, Brotners & Co.—London, October 4, 1847. 


The tightness in the | market continues, and the Bank of England has carried 


out the restrictive systemstill further, by fixing their minimum rate of discount at 5} per 
cent, for bills not exceeding one month to run, charging 6 per cent. from one to two 
months, and 6} per cent. for two and not over three months, refusing at the same time 
to lend upon exchequer bills or government securities. We regret to have again to re- 
port numerous and extensive failures, involving, since our last, liabilities little short of 
about £3,000,000 ster. including several large E. I. agency houses. These disasters have 
thrown a general gloom over the produce markets, and prices, with very few exceptions, 
have experienced a decided depression. Consols have Seclined, and close this afternoon 
at 84} to 84: percent. Exchequer bills 27s dis. The overland mail arrived 25th ult., 
with dates from Calcutta, to 8th August. Bombay 6th August, and Canton, 25th July. 
In India money market oe and exchange at Calcutta, ruled at Is 113 @1 11} 
A — bills. In China, political matters were quiet; Exchange at Canton, 
iS 4 @ 45 4. 
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FINANCES AND MINES OF RUSSIA. 
From recent English Publications. 


The exceeding prosperity of the Russian finances, and the command of 
ready money possessed by the tsar* of that country as evidenced by almost 
simultaneous investments effected in France, Great Britain, and Prussia; 
has, probably more than any thing else—more, even than the mystery that 
envelopes its vast population, its secret struggles for a representative govern- 
ment, or the workings of its gigantic despotism—attracted the attention of 
European nations to the progress and to the future prospects of that colossal 
power. 

The position of Russia in Europe is, indeed, one of the most important 
questions presented by the future. The vitality of Great Britain and of 
France are concerned in it as a question of influence, of preponderance, and 
of equilibrium ; but for Germany, upon which the empire of the tsars will 
bear down with its whole weight, the moment that no more obstacles are 
met in Poland, it is a question of life and death, of independence and na- 
tionality. This threatening perspective has been more particularly made 
manifest of late by M. Thiers and M. de Lamartine. “Nature,” says the 
historian of the Girondists (t. 1, p. 293, &c.,) “has granted to it an immense, 
but ungrateful soil, upon the globe, yet this ungrateful soil is covering itself 
with inhabitants, and no where, except in some parts of the United States, 
has the progress of the population been more remarkable.” 

In the time of Peter the Great, scarcely a century and a half ago, Russia 


* The orthography of this word has so varied of late, as to deserve a moment’s atten- 
tion. Formerly it was always written czar; but the custom of tzar, or tsar, has been 
gradually gaining ground, as being the only form which truly represents the Russian 

ronunciation. The Poles write it car, but pronounce it tsar like the Russian, their c 
oo equivalent to ts, not as with ustok. The French now write tsar, but pronounce 
it gzar; the Germans can only express the word by a character which has a harsh 
sound, composed of t and s united. j 

It has been pretty generally received that the word czar is an etymological abbrevia- 
tion of the word Cesar,emperor. But a fatal objection is met with to this etymology, 
in the old Sclavonic version of the New Testament, where the title of Czsar, is always 
represented by Kessar or Kecar, while that of tsar is simply given to kings. 

aramzine, the most esteemed historian of Russia, says upon this subject, “This 
name is not, as many persons suppose without reason, an abbreviation of the Latin Ca- 
sar, but it is an old term peculiar to the Oriental languages.”’ 

It is the same word, apparently, which is met with as the final syllable attached to 
the names of the Assyrian and Babylonian kings, as Phalas-sar, Nabonas-sar, &c. In 
the Persian language, the word still represents the throne and the ——- authority. It 
was used by the Tatar and Mongolian khans, and by the kings of Kasan, Astrakhan, 
and Siberia. Hence it was that Huppel thinks it was derived thence, and that the Rus- 
sian autocrats adopted the titles of the sovereigns whose territories they had conquered 
by the force of arms. ne 

But it is to be objected to this that Muller relates that the citizens of Pskof, on the 
occasion of a deputation to Joann IIT, Vassilievitch, in 1477, gave this title to the prince 
of Moscow. In 1505, according to Karamzine, the same princes assumed no other title : 
and, according to Huppel himself, Joann IV assumed the title of tsar as early as in 1547, 
whereas Kasan was not a subjected till 1552, Astrakhan till 1557, and Siberia 
till 1582. Jt is, therefore, to the khans of the great Golden Horde, that we must refer 
the origin of this name, adopted by the princes of Moscow and the kings of Russia. 

Peter the Great acknowledged the difference between tsar and Cesar, by substituting 
the title of Cesarevna to that of tsarevna, which had been given, up to that period, to the 
royal princesses. Catherine II first adopted the title of cesarevitch for the heir-pre- 
sumptive. This termination of vitch (not witz nor wicz) in the feminine evna, or ovna, 
is patronymic 
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had only 16,000,000 souls, in the present day it has nearly 60,000,000: and 
it must not be supposed that this prodigious increase has been derived from 
new conquests, for, in the same interval, the superfices of the empire has 
only increased one-fourth. 

The same remarkable progress has also characterized the revenues of the 
empire. At the death of the great tsar, the total revenue did not exceed 
26,000,000/. sterling ; at the commencement of this century it rose to 140,- 
000,000/., and it is now not less than 500,000,000 rubles. [See note, p. 279.] 

These data are derived from a work just published by M. J. H.Schnitzler, 
the veteran statistician of the Russian empire, who, in 1829, published his 
celebrated “Essai d’une Statistique Generale de ? Empire de Russe,” and 
who, faithful to his first attachment, after having consecrated to Russia all 
his youthful zeal, imposed upon himself the weighty task of studying this 
great subject, in all its possible ramifications and of considering it attentively 
under every possible aspect. The result has been a newly published “His- 
toire Intime de la Russie, sous les Empereurs Alexandre et JVicolas.”’ 

This work, although devoted to the consideration of the same period as 
that to which the almost simultaneously published work of the distinguished 
statesman Tourgueneff (M. Nicolas Tourghenief, Schnitzler calls him) refers, 
more especially in what concerns the crisis of 1825, still differs materially 
from the ex-statesman and supposed conspirator’s work, inasmuch as M. 
Schnitzler does not admit the basis of M. ‘Tourgueneff’s argument, as op- 
posed to the report of this commission of inquiry, that the secret societies 
had no concern with that ill-fated movement. M. Schnitzler argues, that 
the participation of Pestel, of Troubetzkoi, and others, both in the acts of 
secret societies and in the insurrection, attest the intimate relations that ex- 
isted between the two; but he at the same time admits, that the first found- 
ers of the secret societies had no connexion with their subsequent progress 
and with the conspirators of 1825. 

As we intend, however, to devote some space hereafter to the separate 
consideration of these important subjects, we shall confine ourselves, in the 
present instance, to one of more immediate interest, the great native resources 
of the precious metals, in connexion with their workings upon the financial 
system of the country. 

Up to 1821, only two golden mines were known in Russia, of which those 
of Bexesof and of Kirlatof in the government of Tobolsk were the richest, 
about forty pounds (each of forty Russian pounds) being furnished every 
year. But after the discovery of the great Ural mines, where a mass of na- 
tive gold of an extremely pure quality, weighing twenty-five pounds, was 
obtained,* the rate of produce assumed quite a new aspect. 

By 1824, fifteen different mines were opened in the environs of Ekaterine- 
burg, and they furnished an average of 206 pouds 37 Ibs. In the ensuing 
four years this produce so far increased as to be equivalent for the whole 

eriod to upwards of 2,000,000I. sterling, the price of the Russian pound 
Sales taken at about 62. sterling. The value of the gold washings began 
now to extend itself into various quarters. The district of Bogoslov, in the 
district of Verkhoture, furnished, notwithstanding its northerly latitude, 
which only allowed of its being worked during a short period of the year, 
nearly a quarter of a pound (twenty zolotniks) out of every hundred pounds 
of alluvium. 

It was at this period, also, that it was discovered that the gold washings 
of the Ural contained a considerable portion of platinum. During the years 
of 1824, 1825, 1826, and 1827, 54 pouds, 6 Ibs., 88 zolotniks, of this valuable 


* Essai de Statistique Generale, &c. J. H. Schnitzler. 
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metal were collected. It was not, however, till 1828, that Russian money 
began to be coined in platinum. 

At this period, also, twelve different mines of silver were in operation, 
more especially in the Altai and in Siberia, and these furnished annually 
about 3000 pouds. A great quantity of gold was also obtained from the 
chemical solution of the silver, and this latter produce was almost a pure 
profit to government, as all expenses were paid by the profit made upon the 
original mineral as it came from the mine. 

These important facts began to occupy the attention of men of science, 
Statists, and geologists more especially, long before it was forced upon that 
of politicians, proverbially in the rear of the progress of practical science, 
however well versed they may be in court intrigue and international subter- 
fuges. Yet not only have the great metalliferous accumulations of the Ural 
and Altai being yearly adding to the fame of these chains, but they have 
also been gradually contributing to place Russia in a financial position in 
advance of other European nations, and they are by many believed to threat- 
en eventually most civilized nations with important results, by changing the 
relative value of gold as a standard. 

In Russia, as in the Brazils, it is to be observed that the great mass of the 
valuable metals is derived from local detritus or alluvia, usually called gold 
sand, which Schnitzler calls gravel, but for which, according to Sir Roderick 
Impey Murchison, to whom we are indebted for by far the most complete 
and perfect account of these deposits, the term of shingle would be much 
more appropriate. It is further to be observed, that with very trifling excep- 
tions, all such auriferous detritus in the Russian empire occurs on the eastern 
or Siberian side of the Ural. 

Already in the reign of Paul and Alexander, it had been remarked that 
these gold alluvia were found to extend in a certain zone to the north and 
south of Ekaterineburg, throughout five or six degrees of latitude, yet not- 
withstanding the increased exploration and many researches in the northern 
and southern portion of the chain, the gold extracted did not exceed at that 
time the annual value of from a quarter to half a million sterling. Sir R. I. 
Murchison adopts the latter estimate, Schnitzler the former. 

The reign of the emperor Nicolas has, however, been distinguished by the 
important discovery, that portions of the great eastern regions of Siberia are 
highly auriferous, more especially the governments of Tomsk and Ieniseik, 
where low ridges, similarly constructed, geologically speaking, to those on 
the eastern flank of the Ural, and like them trending from north to south, 
appear as offsets from the great eastern and western chain of the Altai, 
which separate Siberia from China. 

We derived lately a brief but graphic account from Sir George Simpson’s 
work, of the rapid increase of population in these governments, produced by 
the mining colonies, and the rise of towns and cities in previously little fre- 
quented districts. It will be the less difficult to understand this rapid growth 
of such colonies, when it is known that these distant regions, which did not 
at first afford a third part of the gold that the Ural produced, by recent re- 
searches, have undergone so rapid and extraordinary an increase of produce, 
that in 1843 the eastern Siberian tracts alone yielded considerably upwards 
of two millions and a quarter sterling; raising the total gold produce of the 
Russian empire, according to Sir R. I. Murchison, to near three millions 
sterling. 

If this great increment is sustained during a certain number of years, there 
can be no doubt it will ultimately reduce the standard of value. But it is by 
no means certain that this will be the case, and much doubt exists upon the 
subject even among those best qualified to form a correct opinion. Gold 
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alluvia being but the detritus of. veins which once existed in the adjacent 
rocks, it might be supposed, that in piercing these rocks the miner would 
find more copious stores of the metal. Experience, however, has shown 
that such is not the fact, and to whatever cause due, it is generally found 
that the veins which rise from great depths in the crust of the earth, are 
richly auriferous towards their upper limit only. Hence it is that nearly the 
whole of the ancient surface of rocks having undergone denudation and con- 
sequent destruction, the greater quantities of gold are found in the detritus 
on the flanks of the hills or in the vallies between them. So long, therefore, 
as these alluvia are unexhausted, so long may the miner extract from them, 
by mere maceration and washing, the ore which would be obtained at much 
greater cost from the solid rock. 

But these alluvia having well-defined limits and an easily ascertained 
extent, they may certainly be exhausted; and such has been the case in 
most civilized countries, in which, as in our own isles, the valuable metals 
were abundant in olden times, but from which they have now entirely dis- 
appeared. 

. t is a difficult task, however, notwithstanding this fact, to arrive at any 
accurate conclusions with regard to the possible duration of the productive- 
ness of the Siberian mines. It has been most plausibly suggested that the 
north, and even the southern spurs of the great central Asiatic chain, may 
even be repeated over and over again, like so many meridian ridges, across 
the greater portion of the whole of the Asiatic continent, and that they may 
be always more or less rich in metalliferous products. 

From the researches of Humboldt and his associates, we learn that rooks 
similar to those which are so auriferous in the Ural, re-appear in various 
parallels of longitude along the flanks of the Altai. Professor Hoffinan also 
discovered, in 1843, a tract in Siberia in which the very richest gold alluvia 
occur in a region exclusively occupied by granite and schistous rocks. 

Captain Newbold has ascertained that auriferous veins and deposits exist 
at various points in Hindostan, extending from north to south, and he 
stronyly urges their further and more scientific exploration. Again we are 
told by Helmerson and others that some of the southern offsets from the 
Altai, which extended into China, are auriferous, and one of them, the Tar- 
Bagatia, the northern part of which is in the Russian territory, has already 
proved highly productive. ‘This last fact is of very great importance, for the 
celestial empire, which has only just now been partially opened out to Eu- 
ropean enterptise, may very probably prove to have its own vast golden 
regions like Siberia. 

Sir R. I. Murchison states, that in the Ural, as in the other parts of Sibe- 
ria, greenstones, syenites, and serpentines appear invariably to have been 
the agents by which the metamorphic rocks have been rendered auriferous; 
now as the structure of the Taurus and its spurs, of the Amanus and the 
Lebanon and of the Kurdistan mountains is precisely similar, and gold grains 
have already been found in situ in the former, there is every reason to be- 
lieve that there exists a very fine field for gold-searchers throughout all west- 
ern Asia. In a similar manner the distinguished traveller Adolph Erman 
has ascertained that rocks of a similar character extend even to the Alden 
mountains, not far from the shores opposite Kamtschatka ; they are there- 
fore, in all probability, continued on the opposite side, and the auriferous 
deposits may be thus found to extend into British America. 

Count Keyserling has further stated that in the auriferous region discov- 
ered by Mr. Hoffman, and which includes a district with an area 1 larger than 
all France, all the subjacent rocks, when pounded up and analyzed, afford 
a certain per centage of gold. This diffusion of gold throughout the matrix 
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of rocks, does not, however, always promise well to the miner, for the ex- 
pense of pounding the rock and extricating the ore is a very different and 
infinitely more expensive process than the washing of alluvia; nor do we 
feel inclined to attach any importance to this reported discovery. 

Still there can be no doubt, from all the circumstances of the case, from 
the depth of the Siberian auriferous alluvia, the extent of countries which 
they occupy, and the distant regions in which they recur, that comparing 
the brief time since these rich resources have been brought to light, and the 
small number of points at which they have as yet been worked, with the 
length of time during which the one region of Brazil has continued to su 
ply modern Europe with an almost undiminished quantity of gold, it woe 
be extremely rash indeed at the present moment to attempt to set any limit 
to the auriferous capacity of the vast and slightly explored regions of this 
new El! Dorado. 

It is obvious that in so far as regards our own national interests, that this 
great augmentation in the produce of precious metals of one country over 
another, should be met by increased activity of research on our parts, and 
that by qualified persons, more especially in Hindostan, in British America, 
and in New South Wales; in all of which mines have recently been dis- 
covered. It is obvious also that in what regards China, that false system of 
succumbing to the prejudices of the people, against which we have so often 
animadverted, should be supplanted by active and well-supported geographi- 
cal and geological researches. 

But it is also to be remarked that the amount of the precious metals, or of 
the circulating medium, although an essential element of wealth, is by no 
means the sole one. It is in the amount of produce—of mines of coal, and 
of the useful, in opposition to the merely precious metals, of the land, of in- 
dustry, of commerce, and of mind, in literature and the arts—in all, in fact, 
that contributes to the well-being, and comforts, and luxuries of the greater 
number—and in the frequent demand and quick consumption of these, that 
a nation’s prosperity really lies. Those countries which have been most 
remarkable for their produce of the precious metals, as Mexico, Columbia, 
Peru, and Brazil, have never attained a very high degree of national wealth. 
Not knowing what to do with the superabundance of gold and silver, the 
surplus over daily expenditure, is universally gambled away throughout the 
new world. In our country a precisely opposite state of things is often, and 
has been very recently seen, where the paper representation of a certain 
amount of positive wealth could only obtain a lesser equivalent in the cir- 
culating medium; while, on the other hand, the failure of one branch of 
produce affected the value of all others, and became the source of great 
anxiety and embarrassment. 

The Russian is naturally active and skilful as a workman, but he wants 

rseverance and invention; and ever since the time of Alexis Mikhailovitch, 

ussia has had to depend for the produce of all kinds of handicrafts and 
manufactures upon foreigners. The industry of the country, excepting in 
some of the most primitive branches, as agriculture, &c., is indeed mostly 
in the hands of strangers. 

As it is with the arts, so it is with commerce. The Russian is a zealous 
dealer and an assiduous shopkeeper; but commercial enterprises are quite 
beyond his sphere, mercantile combinations are beyond his comprehension, 
and he has a horror of all hazardous speculations. Hence it is that com- 
merce is also in the hands of strangers, nearly two-thirds of the whole mari- 
time commerce of Russia being, according to statists, in the hands of Great 
Britain. Even that branch of commerce which Russia ought more particu- 
larly to make its own, that of central Asia, has, as we have shown in our 





278 Finances and Mines of Russia. 


notice of De Hell’s ‘Southern Russia,”’ been crippled and destroyed by ex- 
traordinary fiscal prohibitions, and by the foolish ambition of introducing 
only their own coarse manufactures into the trans-Caucasian provinces. A 
good deal of mystery envelopes the Chinese trade, but from what we can 
gather from the latest traveller in those directions, Sir George Simpson, this 
does not attain a very high importance. 

Still Russian commerce is decidedly making a progress. A college of 
commerce has been established at St. Petersburgh, and many merchants 
have become shipowners, Mr. Brant, of Archangel being, it is said, the 
owner of no less than eleven vessels, The absurd social position of a mer- 
chant, by which he is placed in an inferior rank to the lowest commissioned 
officer—and all employees civil or military are commissioned in Russia—is 
also much opposed to the true interests of the country. With all these draw- 
backs, the total commerce of all Russia has quintupled what it was at the 
beginning of this century, and what is more, the exportation of the precious 
metals, but this could not be the case if the government investments were 
also included in the estimate. 

The revenues of the Russian government are very inconsiderable when 
compared with those of some of the European governments, and the nature 
of the sources from whence they are-derived, says M. Tourgueneff, dimin- 
ishes their value. One of the chief sources from whence the public revenue 
is derived is the consumption of spirits, of which government (that is the 
tsar) has reserved the monopoly to itself. Next in importance are the cus- 
toms, the evil effect of which, in the modifications of the tariff, made with 
a sole view to protect national industry, have even a more pernicious effect 
in a young country like Russia than with older nations, yet they are always 
ultimately injurious to both. M. Tourgueneff and M. Schnitzler both admit 
this fundamental principle to the beneficial operation of all commercial 
transactions, one in which this country has lately set so great an example to 
the rest of the world. 

Stamps and registration taxes are very high in Russia, and bring in a 
good revenue to government. An oriental system of taxation, happily un- 

nown in more civilized countries, still exists in Russia; it is the capitation 
tax, to which twenty-two millions and a half of the population is subjected. 
Property and income taxes are unknown; in Russia the poor pay for the 
rich. In this country, as far as human wisdom can effect that object, it is 
sought to make all burdens of that kind fall heaviest where less felt. 

Adam Smith has said that paper money is like a highway through the 
air, which permits the landway to be converted into pasture. The Russian 
government has tried this, and in preference to effecting a loan has had 
several issues of paper money, but the equilibrium between the wants of the 
circulation and the sum in notes which was destined to meet it, found its 
level even before the time of Alexander, and the imperial wars entailed still 
further embarrassments to the Russian finances. After the peace of 1815, 
government began immediately to ameliorate its financial condition, and from 
one to two hundred millions of paper roubles were burnt to meet the depre- 
ciation in their value. Yet, notwithstanding this great reduction in the 
number of notes, the value of such as remained in circulation onderwent a 
scarcely perceptible augmentation. 

Before that time the silver rouble was worth four paper roubles; after the 
150,000,000 of paper roubles had been withdrawn from circulation, it con- 
tinued worth three roubles eighty kopecks. It was then perceived that the 
measure had failed, and that after a debt of 150,000,000, at six per cent., had 
been contracted without any return. The amount left in circulation was 
estimated at about 550,000,000. 




















Finances and Mines of Russia. 279 


An improvement has, however, been latterly effected, based upon the 
principles of public credit long ago adopted among the more civilized coun- 
tries of Europe, and the paper money is now made to represent the same 
sum in precious metals in deposit, but Russia, like Austria and some other 
countries, wants yet to feel that paper money should, also, only represent 
such sums, as would be of inconvenient bulk in the metallic form. As to 
re-establishing an equilibrium between the paper and metallic currency, po- 
litical economists appear to see no other way than coining a monetary unit, 
which shall be called a rouble, and which shall be represented by a paper 
equivalent of the same intrinsic value. It is to be observed that the intro- 
duction of platinum into Russia, for the highest coinages of the empire, 
gives a further advantage to the currency of that country over that of others, 
as it leaves more gold to be disposed of with the stranger. 

But this does not throw into the hands of a government, not possessing 
either a very considerable or a very flourishing revenue, so much gold for 
disposal as the use of paper money, which always drives out to a certain 
extent that of the precious metals, and which has become the most common 
and almost the sole circulation in Russia. It is this, combined with the ex- 
traordinary produce of its metalliferous mines, which has, for the time being, 
placed a considerable superabundance of gold at the command of the Rus- 
sian potentate. 

It is evident that the application of such superabundance, to the purchase 
of stock in foreign countries, gives to one nation greater political power for 
good or evil, than if it was left to idly represent a certain paper circulation 
athome. Gold must, also, always be the great sinew of the severest afilic- 
tion that can befall humanity—war. But to the real, industrial, and com- 
mercial prosperity of the nation, it adds but little, of which the best proof is 
that it is little wanted there. To the real sources of national wealth—the 
produce of material objects of daily demand and consumption—it adds, only 
as a source of employment, and a means of occupation often, however, hurt- 
ful, as withdrawing the population from pursuits at once more legitimate 
and more beneficial, both to the people themselves and to the country at 
large. 

Hence it is that we do not look upon the actual mineral riches of Russia 
with that amount of apprehension which some learned economists have in- 
dulged in, and for the same reason where, as with us, national wealth is 
founded upon other resources, we cannot regard any prospective change in 
the monetary standard as likely to affect to any great extent, the polity of 
this or of other nations, as France, for example, which are similarly cir- 
cumstauced. 


The annua] amount of the public revenue is estimated at about 380,000,000 paper rubles ; 
of which 40,000,000 are derived from a capitation tax of 4 rubles a head on all male 
boors belonging to individuals, and on some descriptions of freemea ; 90,000,000 from 
the obrok or rent, paid by all male boors on the crown estates ; 92,000,000 from the 
customs’ duties ; 100,000,000 from the duties jevied on spirits ; 10,000,000 from the salt 
monopoly ; 16,000,000 from the crown mines ; 8,000,000 from a tax of 1} per cent. on 
the declared capital of merchants ; 8,000,000 from the seignorage on coins; 7,000,000 
from stamps, licenses, and similar imposts ; and 9,000,000 from miscellaneous items. 
The taxes are partly farmed. Of the expenditure very little is known. The national 
debt was officially stated to have amounted, on 29th June, 1544, to the sum of 299,862, 
232 silver rubles. This is, however, exclusive of the paper money in circulation, for the 
redemption of which the government is pledged, and which amounted, at the end of the 
year 1843, to 562,358,310 paper rubles. A considerable portion of the debt was con- 
tracted in Amsterdam and London. It is a curious fact that, notwithstanding the des- 
potical nature of the government, all the provincial courts of justice consist partly of 
elective functionaries-—Encyclopedia Americana, 1847, 





















































Legal Miscellany. 


LEGAL MISCELLANY. 


PayMENT. 


The President, Directors and Company of the Bank of the United States 
vs. the President, Directors and Company of the Bank of the State of Georgia. 
Before the Supreme Court of the United States. 


A bank having received its own noles in payment, is concluded from afterwards denying 
their genuineness. 


Mr. Justice Story delivered the opinion of the court. 

This is a case of great importance in a practical view, and has been very 
fully argued upon its merits. The Bank of Georgia having originally issued 
the bank notes in question, they were, in the course of circulation, fraudu- 
lently altered, and having found their way into the Bank of the United 
States, the latter presented them to the former, who received them as genu- 
ine, and placed them to the general account of the Bank of the United States, 
as cash, by way of general deposit. The forgery was not discovered until 
nineteen days afterwards, upon which notice was duly given, and a tender 
of the notes was made to the Bank of the United States, and by them refused. 
Both parties are equally innocent of the fraud, and it is not disputed that the 
Bank of the United States were holders bona fide, for a valuable considera- 
tion. Under these circumstances, the question arises, which of the parties 
is to bear the loss, or, in other words, whether the plaintiffs are entitled to 
recover in this action, the amount of this deposit. 

Some observations have been made as to the form of the action, the de- 
claration embracing counts for the balance of an account stated, as well as 
for money had and received, &c. But, if the plaintiffs are entitled to recover 
at all, we see no objections to a recovery upon either of these counts. The 
sum sued for is the balance due upon the general account of the parties, 
and it is money had and received to the use of the plaintiffs, if the transac- 
tion entitled the plaintiffs to consider the deposit as money. It is clearly not 
the case of a special deposit, where the identical thing was to be restored by 
the defendants; the notes were paid as money upon general account, and 
deposited as such ; so that according to the course of the business, and the 
understanding of the parties, the identical notes were not to be restared, but 
an equal amount in cash. They passed, therefore, into the general funds of 
the Bank of Georgia, and became the property of the bank. The action, 
has, therefore, assumed the proper shape, and if it is maintainable upon the 
merits, there is no difficulty in point of form. 

We may lay out of the case, at once, all consideration of the point, how 
far the defendants would have been liable, if these notes had been the notes 
of any other bank, deposited by the plaintiffs in the Bank of Georgia, as 
cash. That might depend upon a variety of considerations, such as the 
usages of banks, and the implied contract resulting from their usual dealings 
with their customers, and upon the general principles of law applicable to 
cases of this nature. The modern authorities certainly do, in a strong man- 
ner, assert, that a payment received in forged paper, or in any base coin, is 
not good ; and that if there be no negligence in the party, he may recover 
back the consideration paid for them, or sue upon his original demand. To 
this effect are the authorities cited at the bar, and particularly Markle vs. 
Hatfield, 2 Johns. Rep. 455; Young vs. Adams, 6 Mass. Rep. 182; Jones 
vs. Ryde, 5 Taunt. Rep. 488. But, without entering upon any examination 
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of this doctrine, it is sufficient to say, that the present is not such a case. 
The notes in question were not the notes of another bank, or the security of 
a third person, but they were received and adopted by the bank as its own 
genuine notes, in the most absolute and unconditional manner. They were 
treated as cash, and carried to the credit of the plaintiff in the same manner, 
and with the same general intent, as if they had been genuine notes or coin. 

Many considerations of public convenience and policy would authorize a 
distinction between cases where a bank receives forged notes purporting to 
be its own, and those where it receives the notes of other banks in payment, 
or upon general deposit. It has the benefit of circulating its own notes as 
currency, and commanding thereby the public confidence. It is bound to 
know its own paper, and provide for its payment, and must be presumed to 
use all reasonable means, by private marks and otherwise, to secure itself 
against forgeries and impositions. In pvint of fact, it is well known, that 
every bank is in the habit of using secret marks, and peculiar characters for 
this purpose, and of keeping a regular register of all the notes it issues, so 
as to guide its own discretion as to its discounts and circulation, and to ena- 
ble it to detect frauds. [ts own security, not less than that of the public, 
requires such precautions. 

Under such circumstances, the receipt by a bank of forged notes, purport- 
ing to be its own, must be deemed an adoption of them. It has the means 
of knowing if they are genuine; if these means are not employed, it is cer- 
tainly evidence of a neglect of that duty, which the public have a right to 
require. And in respect to persons equally innocent, where one is bound 
to know and act upon his knowledge, and the other has no means of know- 
ledge, there seems to be no reason for burdening the latter with any loss in 
exoneration of the former. There is nothing unconscientious in retaining 
the sum received from the bank in payment of such notes, which its own 
acts have deliberately assumed to be genuine. If this doctrine be applicable 
to ordinary cases, it must apply with greater strength to cases where the 
forgery has not been detected until after a considerable lapse of time. The 
holder, under such circumstances, may not be able to ascertain from whom 
he received them, or the situation of the other parties may be essentially 
changed. Proof of actual damage may not always be within his reach; and 
therefore to confine the remedy to cases of that sort would fall far short of 
the actual grievance. The law will, therefore, presume a damage actual or 
potential, sufficient to repel any claim against the holder. Even in relation 
to forged bills of third persons received in payment of a debt, there has been 
a qualification engrafted on the general doctrine, that the notice and return 
must be within a reasonable time; and any neglect will absolve the payer 
from responsibility. 

If, indeed, we were to apply the doctrine of negligence to the present case, 
there are circumstances strong to show a want of due diligence and circum- 
spection on the part of the Bank of Georgia. It appears from the statement 
of facts, that all the genuine notes of that bank of the denomination of one 
hundred dollars, in circulation at this time, were marked with the letter A; 
whereas twenty-three of the forged notes of one hundred dollars bore the 
marks of the letters B,C, and D. These facts were known to the defend- 
ants, but unknown to the plaintiffs; so that by ordinary circumspection the 
fraud might have been detected. 

The argument against this view of the subject, derived from the fact, that 
the defendants have received no consideration to raise a promise to pay this 
sum, since the notes were forgeries, is certainly not of itself sufficient. There 
are many cases in the law, where the party has received no legal considera- 
tion, and yet in which, if he has paid the money, he cannot recover it back ; 
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and in which, if he has merely promised to pay, it may be recovered of him. 
The first class of cases often turus upon the point, whether in good faith and 
conscience the money can be justly retained; in the latter, whether there 
has been a credit thereby given to or by a third person, whose interest may 
be materially affected by the transaction. So that to apply the doctrine of a 
want of consideration to any case, we must look to all the circumstances, 
and decide upon them all. 

Passing from these general considerations, it is material to inquire, how, 
in analogous cases, the law has dealt with this matter. The present case 
does not, indeed, appear to have been in terms decided in any court; but if 
principles have been already established, which ought to govern it, then it 
is the duty of the court to follow out these principles on this occasion. 

The case has been argued in two respects; first, as a case of payment, 
and, secondly, as a case of acceptance of the notes. 

In respect to the first, upon the fullest examination of the facts, we are of 
opinion that it is a case of actual payment. We treat it, in this respect, 
exactly as the parties have treated it, that is, as a case where the notes have 
been paid and credited as cash. The notes have not been credited as notes, 
or as a special deposit ; but the transaction is precisely the same as if the 
money had been first paid to the plaintiffs, and instantaneously the same 
money had been deposited by them. It can make no difference that the 
same agent is employed by both parties, the one to receive, and the other to 
pay and credit. Upon what principle is it, then, that the court is called 
upon to construe the act different from the avowed intention of the parties ? 
It is not a case where the law construes an act done with one intent to be a 
different act, for the purpose of making it available in law; to do that, ey 
= which would be defective in its direct form. Here the parties were at 

iberty to treat it as they pleased, either as a payment of money, or as a 
credit of the notes. In either way it was a legal proceeding, effectual and 
perfect; and as no reason exists for a different construction, we think that 
the parties, by treating it as a cash deposit, must be deemed to have consid- 
ered it as paid in money, and then deposited ; since that is the only way in 
which it could legally become, or be treated as cash. Nor is there any nov- 
elty in this view of the transaction. Bank notes constitute a part of the 
common currency of the country, and, ordinarily, pass as money. When 
they are received as payment, the receipt is always given for them as money. 
They are a good tender as money, unless specially objected to ; and, as Lord 
Mansfield observed, in Miller vs. Race, 1 Burr. Rep. 457, they are not, like 
bills of exchange, considered as mere securities or documents for debts. If 
this be true in respect to bank notes in general, it applies, a fortiori, to the 
notes of the bank which receives them; for they are then treated as money 
received by the bank, being the representative of so much money admitted 
to be in its vaults for the use of the depositor. The same view was taken 
of this point in the case of Levy vs. the Bank of the United States, 4 Dall. 
Rep. 234, 1 Binn. Rep. 27, where a forged check had been accepted by the 
bank, and carried to the credit of the plaintiff (a depositor ) as cash, and upon 
a subsequent discovery of the fraud, the bank refused to pay the amount. 
The court there said, “it is our opinion, that when the check was credited 
to the plaintiff as cash, it was the same thing as if it had been paid; it is for 
the interest of the bank that it should be so taken. In the latter case, the 
bank would have appeared as plaintiffs; and every mistake which could 
have been corrected in an action by them, may be corrected in this action, 
and none other.”” The case of Bolton vs. Richards, 6 D. and E., 138, is 
not, in all its circumstances, directly in point; but there the court manifestly 
considered the carrying of a check to the credit of a party, was equivalent 














Legal Miscellany. 283 


to the transfer of so much money in the hands of the banker to his account. 
Considering, then, the credit in this case as a payment of the notes, the 
question arises, whether, after a payment, the defendants would be permit- 
ted to recover the money back; if they would not, then they have no right 
to retain the money, and the plaintiffs are entitled to a recovery in the 
present suit. ; 
In Price vs. Neale, 3 Burr. Rep. 1355, there were two bills of exchange, 
which had been paid by the drawee, the drawer’s handwriting being a for- 
gery ; one of these bills had been paid, when it became due, without accept- 
ance; the other was duly accepted, and paid at matdrity. Upon discovery 
of the fraud, the drawee brought an action against the holder to recover 
back the money so paid, both parties being admitted to be equally innocent. 
Lord Mansfield, after adverting to the nature of the action, which was for 
money had and received, in which no recovery could be had, unless it be 
against conscience for the defendant to retain it, and that it could not be af- 
firmed that it was unconscientious for the defendant to retain it, he having 
paid a fair and valuable consideration for the bills, said, “here was no fraud, 
no wrong. It was incumbent upon the plaintiff to be satisfied that the bill 
drawn upon him was the drawer’s hand, before he accepted or paid it. But 
it was not incumbent upon the defendant to inquire into it. There was no- 
tice given by the defendant to the plaintiff, of a bill drawn upon him, and 
he sends his servant to pay it, and take it up. The other bill he actually 
accepts, after which, the defendant, innocently and bona fide, discounts it, 
The plaintiff lies by for a considerable time after he has paid these bills, and 
then found out that they were forged. He made no objection to them atthe 
time of paying them. Whatever neglect there was, was on his side. The 
defendant had actual encouragement from the plaintiff for negotiating the 
second bill, from the plaintiff’s having, without any scruple or hesitation, 
paid the first; and he paid the whole value bona fide. It is a misfortune 
which has happened without the defendant’s fault or neglect. If there was 
no neglect in the plaintiff, yet there is no reason to throw off the loss from 
one innocent man upon another innocent man. But, in this case, if there 
was any fault or negligence in any one, it certainly was in the plaintiff, and 
not in the defendant.””’ The whole reasoning of this case applies with full 
force to that now before the court. In regard to the first bill, there was no 
new credit given by any acceptance, and the holder was in possession of it 
before the time it was paid or acknowledged. So that there is no pretence 
to allege, that there is any legal distinction between the case of a holder 
before or after the acceptance. Both were treated in this judgment as being 
in the same predicament, and entitled to the same equities. The case of 
Neale vs. Price has never since been departed from; and, in all the subse- 
quent decisions in which it has been cited, it has had the uniform support 
of the court, and has been deemed a satisfactory authority. ‘Fhe case of 
Smith vs. Mercer, 6 Taunt. Rep. 76, was a stronger application of the prin- 
ciple. There, the acceptance was a forgery, and it purported to be payable 
at the plaintiff’s, who was a banker, and paid it at maturity, to the agent of 
the defendant, who paid it in account with the defendant. A week afiter- 
wards the forgery was discovered, and due notice given to the defendant. 
But the court (Mr. Justice Chambre dissenting) decided, that the plaintiff 
was not entitled to recover. Two of the judges proceeded upon the ground, 
that the banker was bound to know the hand-writing of his customers; and 
that there was a want of caution and negligence on the part of the plaintiff, 
The chief justice, without dissenting from this ground, put it upon the nar- 
rower ground, that during the whole week the bill must be considered as 
paid, and if the defendant were now compelled to pay the money back, he 
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could not recover against the prior endorsers; so that he would sustain the 
whole loss from the negligence of the plaintiff. The very case occurred in 
the Gloucester Bank vs. the Salem Bank, 17 Mass. Rep. 33, where forged 
notes of the latter had been paid to the former, and, upon a subsequent dis- 
covery, the amount was soughit to be recovered back. ‘The authorities were 
there elaborately reviewed, both by the counsel and the court, and the con- 
elusion to which the latter arrived was, that the plaintiffs were not entitled 
to recover, upon the ground, that by receiving and paying the notes, the 
plaintiffs adopted them as their own; that they were bound to examine them 
when offered for payment, and if they neglected to do it within a reasonable 
time, they could not afterwards recover from the defendants a loss occasivn- 
ed by their own negligence. In that case no notice was given of the doubt- 
ful character of the notes until fifteen days after the receipt, and no actual 
averments of forgery until about fifty days. The notes were in a bundle 
when received, which had not been examined by the cashier until after a 
considerable time had elapsed. Much of the language of the court as to 
negligence, is to be referred to this circumstance. The court said, “the true 
rule is, that the party receiving such notes inust examine them as soon as 
he has opportunity, and return them immediately. If he does not, he is 
negligent, and negligence will defeat his right of action. This principle 
will apply in all cases where forged notes have been received, but certainly 
with more strength, when the party receiving them is the one purporting to 
be bound to pay. For he knows better than any other whether they are his 
notes or not; and if he pays them, or receives them in payment, and con- 
tinues silent after he has had sufficient opportunity to examine them, he 
should be considered as having adopted them as’his own.” 

Against the pressure of these authorities there is not a single opposing 
case ; and we must, therefore, conclude, that, both in England and America, 
the question has been supposed to be at rest. The case of Jones vs. Ryde, 
5 Taunt. Rep. 488, is clearly distinguishable, as it ranged itself within the 
class of cases, where forged securities of third persons had been received in 

ayment. Bruce vs. Bruce, 5 Taunt. Rep. 495, is very shortly and obscure- 
y reported; but from what is there mentioned, as well as from the notice 
taken of it by Lord Chief Justice Gibbs, in Smith vs. Mercer, 6 Taunt. Rep. 
77, it must have turned on the same distinction as Jones vs. Ryde, and was 
not governed by Price vs. Neal. 

But if the present case is to be considered, as the defendants’ counsel is 
most solicitous to consider it, not as a case where the notes have been paid, 
but as a case of credit, as cash, upon the receipt of them, it will not help 
the argument. In that point of view, the notes must be deemed to have 
been accepted by the defendants as genuine notes, and payment to have been 
promised accordingly. Credit was given for them, as cash, by the defend- 
ants, for nineteen days, and, during all this period, no right could exist in 
the plaintiffs to recover the amount against any other person, from whom 
they were received. By such delay, according to the doctrine of Lord Chief 
Justice Gibbs, in Smith vs. Mercer, 6 Taunt. Rep. 76, the prior holders 
would be discharged; and the case of the Gloucester Bank vs. the Salem 
Bank, 17 Mass. Rep. 33, adopts the same principle; so that there would be 
a loss produced by the negligence of the defendants. But, waiving this 
narrower view, we think the case may be justly placed upon the broad 
ground, that there was an acceptance of the notes as genuine, and that it 
falls directly within the authorities which govern the cases of acceptances 
of forged drafts. If there be any difference between them, the principle is 
stronger here than there; for there, the acceptor is presumed to know the 
drawer’s signature. Here, « fortiori, the maker must be presumed, and is 
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bound to know his own notes. He cannvt be heard to aver his ignorance ; 
and when he receives notes, purporting to be his own, without objection, it 
is an adoption of them as his own. 

The general question, as to the effect of acceptances, has repeatedly come 
under the consideration of the courts of common Jaw. In the early case of 
Wilkinson vs. Luteridge, | Str. 648, the Lord Chief Justice considered that 
the acceptance of the bill was, in an action against the acceptor, a suflicient 
proof of the hand-writing of the drawer; but it was not conclusive. In the 
subsequent case of Jenys vs. Faucler, 2 Str. 946, the Lord Chief Justice 
would not suffer the acceptor to give the evidence of witnesses, that they 
did not believe it the drawer’s hand-writing, from the danger to negotiable 
notes; and he strongly inclined to think that actual forgery would be no de- 
fence, because the acceptance had given the bill a credit to the endorsee. 
Subsequent to this was the case of Price vs. Neal, already commented on, in 
which it was thought that the acceptor ought to be conclusively bound by 
his acceptance. The correctness of this doctrine was recognised by Mr. 
Justice Buller, in Smith vs. Chester, 1 D. and E. 655; by Lord Kenyon, in 
Barber vs. Gingell, 3 Esp. Rep. 60, where he extended it to an implied ac- 
ceptance; and by Mr. Justice Dampier, in Bass vs. Cline, 4 M. and Selw. 
15; and it was acted upon by necessary implication by the court, in Smith 
vs. Mercer,'6 Taunt. Rep. 76. In Levy vs. the Bank of the United States, | 
Binn. 27, already referred to, where a forged check, drawn upon the bank, 
had been accepted by the latter, and carried to the credit of the plaintiff, and 
on the refusal of the bank afterwards to pay the amount, the suit was 
brought, the court expressly held the plaintiff entitled to recover, upon the 
ground that the acceptance concluded the defendant. The case was very 
strong, for the fraud was discovered a few hours only after the receipt of the 
check, and immediate notice given. But this was not thought in the slight- 
est degree to vary the legal result. “Some of the cases,” said the court, 
“decide that the acceptor is bound, because the acceptance gives a credit to 
the bill, &c. But the modern cases certainly notice another reason for his 
liability, which we think has much good sense in it, namely, that the ac- 
ceptor is presumed to know the drawer’s hand-writing, and by his accept- 
ance to take this knowledge upon himself.”? After some research, we have 
not been able to find a single case, in which the general doctrine thus as- 
serted, has been shaken, or even doubted; and the diligence of the counsel 
for the defendants on the present occasion, has not been more successful 
than our own. Considering, then, as we do, that the doctrine is well estab- 
lished, that the acceptor is bound to know the hand-writing of the drawer, 
and cannot defend himself from payment by a subsequent discovery of the 
forgery, we are of opinion that the present case falls directly within the same 
principle. We think the defendants were bound to know their own notes, 
and having once accepted the notes in question as their own, they are con- 
cluded by their act of adoption, and cannot be permitted to set up the defence 
of forgery against the plaintiffs. 

It is not thought necessary to go into a consideration of other cases cited 
at the bar, to establish that the acceptor may show that the accepted bill 
was void in its origin, as made in vivlation of the stamp act, &c.; for all 
these cases admit the genuineness of the notes, and turn upon questions of 
another nature, of public policy, and a violation of the laws of the land. 
Nor are the cases applicable, in which bills have been altered after they were 
drawn, or of forged endorsements, for these are not facts which an acceptor 
is presumed to know. Nor is it deemed material to consider in what cases 
receipts and stated accounts may be opened for surcharge and falsification. 
They depend upon other principles of general application. It is sufficient 
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for us to declare, that we place our judgment in the present case, upon the 
ground, that the defendants were bound to know their own notes, and having 
received them without objection, they cannot now recall their assent. We 
think this doctrine founded on public policy and convenience; and that ac- 
tual loss is not necessary to be proved, for potential loss may exist, and the 
law will always presume a possible loss in cases of this nature. 

The remaining consideration is, whether there has been a legal waiver of 
the rights of the plaintiffs derived under the cash deposit, or in other words, 
whether they have consented to treat it as a nullity. There is nothing on 
which to rest such a detence, unless it is to be inferred from the letter of 
Mr. Early, the cashier of the Bank of the United States, under date of the 
17th of March, 1819, addressed to the cashier of the Bank of Huntsville. 
The letter contains information of the forgery of the notes, and then pro- 
ceeds, “by the person which we shall in a few days send to your place, as 
heretofore intimated, we will forward these altered bills for the purpose of 
getting you to exchange them for other money.” Now, there is no evidence 
that this letter was ever shown to the Bank of Georgia, or its contents ever 
brought to the cognizance of its officers. It states no agreement to take back 
the notes, or to transmit them on account of the Bank of the United States, 
to Huntsville. For aught that appears, the intention may have been to 
transmit them on account of the Bank of Georgia, under the expectation 
that the latter might desire it. But what is almost conclusive on this point 
is, that on the same day the Bank of Georgia had made a tender of the notes 
to the plaintiffs, which had been refused. This is wholly inconsistent with 
the notion that they had agreed to take them back, or to treat the previous 
credit as a nullity. Assuming, therefore, that the cashier had a general or 
special authority for the purpose of extinguishing the rights of the plaintiffs, 

rowing out of the prior transactions (which is not established in proof,) it 
js sufficient to say, that it is not shown that he exercised such an authority. 
And the case of Ley vs. the Bank of the United States affords a very strong 
argument, thata waiver, without some new consideration, upon a sudden 
disclosure and under a mistake of legal rights, ought not to be conclusive to 
the prejudice of the party, where, upon further reflection, he refuses to ac- 
quiesce in it. The subsequent letter of the 25th of March, demonstrates, 
that the intention of waiving the rights of the bank, if ever entertained, had 
been at that time entirely abandoned. 

The letter from the Huntsville Bank, of the 4th of May, cannot vary the 
legal result. What might be the rights of the plaintiffs against that bank, in 
case of an unsuccessful issue of the present cause, it is unnecessary to de- 
termine. The contract, whatever it may be, is res inter alios acta, from 
which the defendants cannot, and ought not to derive any advantage. 

It only remains to add, that if the plaintiffs are entitled to recover the prin- 
cipal, they are entitled to interest from the time of instituting the suit. 

Upon the whole, it is the opinion of the court, that the Circuit Court erred 
in refusing the first and third instructions prayed for by the plaintiffs ; and 
for these errors the judgment must be reversed, with directions to award a 
venire facias de novo. On the second instruction asked by the plaintiffs, it is 
unnecessary to express any opinion. 

Judgment reversed accordingly. 


Remarks upon the preceding Case. 
From Holcombe’s ‘*Leading Cases in Commercial Law.” Cincinnati, 1847. 


Besides the cases cited by Mr. Justice Story, in his opinion, the question 
arising in this case has been discussed, and the same rule established in 
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Vermont and South Carolina. In Vermont, it arose in the case of the Bank 
of St. Albans vs, Farmers and Mechanics’ Bank, 10 Verm. 141. A check 
upon the Bank of St. Albans was presented to the defendants, and paid by 
them. The latter then sent the check to the Bank of St. Albans, with di- 
rection to place the amount to their credit, which was done. The check 
having been subsequently discovered to be a forgery, the question arose as 
to the liability of the Farmers and Mechanics’ Bank to refund the amount. 
Judge Phelps delivered the opinion of the court. “1 am for myself fully 
satisfied from the cases of Bree vs. Holbach, Doug. 654, and Price ws. Neale, 
Burr. 1354, that Lord Mansfield entertained the opinion, that there was no 
remedy against a person who should innocently put off a forged security ; 
but that to enable the receiver to maintain an action in such case, something 
like fraud or mala fides must appear, or at least some culpable negligence on 
the part of the person putting off the security. He seems to have held that 
if both parties are equally innocent, there is no ground in equity for trans- 
ferring the loss from one to the other. 

“It must, however, be admitted that at this day such is not the law; but, 
on the contrary, it seems now to be well settled that a person, on giving a 
security in payment, or procuring it to be discounted, vouches for its genu- 
ineness. ‘I'his rule, however, has never to our knowledge been extended to 
the case where the party when receiving or discounting the paper is pre- 
sumed, from his relation to it, to have the means of correct knowledge as to 
its genuineness, or where it has been kept for an unreasonable time, without 
notice to the other party of its spurious character. The acceptor of a bill is 
holden to pay it, although the name of the drawer may be forged; and it is 
for this reason that in an action against him the hand-writing of the drawer 
need not be proved. ‘I'he case of Price vs. Neale is now understood to have 
proceeded upon the ground, that the drawee is bound to know the hand- 
writing of his correspondent; and thus understood, its authority has never 
been questioned. It has often been commented upon, both in the English 
courts and those of this country, and although its applicability to the transfer 
of a forged security between persons, not parties to it, has been questioned, 
yet its authority as applied to the case of such a bill, accepted or paid by the 
drawee, has been uniformly and fully sustained. That the rule there adopt- 
ed extends as well to the case of a bill paid upon presentment, as to one ac- 
cepted and afterwards circulated, appears not only from the case itself, but 
from subsequent decisions, in which it has been approved. 

“There is good reason for the distinction upon which the authority of that 
case rests to be found in the intrinsic character of the transaction itself. The 
presentment of a bill to the drawee is a direct appeal to him to sanction or 
repudiate it. It is an inquiry as to its genuineness, addressed to the person 
who of all men is supposed best able to answer it, and whose decision is 
most satisfactory. He is moreover the person to whom the bill itself points, 
as the legitimate source of information to others, and if he were permitted to 
dishonor a bill after having once honored it, the very foundation of confi- 
dence in commercial paper would be shaken. There is a wide difference 
between such a transaction and the passing of paper as a representative of 
money between persons equally strangers to it, in the ordinary course of 
business. In the latter case the receiver relies in a measure upon the paper, 
while in the former the case is reversed, and the holder relies, and has a 
right to rely, upon the decision of him to whom the bill is addressed, and 
who alone is to determine whether it shall be honored or not. 

**The same rule holds as to bank checks and bank notes, and for precisely 
the same reasons. On this point I deem it unnecessary to cite authority. 
The cases are collected and reviewed by Mr. J. Story, in the case of the 
Bank of Georgia ats. the Bank of the United States, to which I may refer as 
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abundantly satisfactory.”” The judge then proceeds to examine the facts of 
the case before him, and upon the reasoning which has been quoted holds, 
that the plaintiffs have no right to recover. 

The principle was carried still further in the case of Hull als. the Bank of 
South Carolina, Dudley Law Rep. 259. The bank had paid to Hull a check 
of one Hopton, for $78 00, under an impression that he had funds in the 
bank to that amount. On the next evening, this was discovered to be a 
mistake, and notice thereof given to the defendant. The question was as to 
the right of the bank to recover back the amount. Judge Butler, delivering 
the opinion of the court, says: “This question is to be decided rather by 
authority than any general reasoning. No part of a commercial community 
is more interested in commercial usages than banks, and they cannot com- 
plain when they are required strictly to conform to them. They cannot 
always guard against fraud and imposition, but they may against mistakes 
depending on an inspection of their own books and accounts. Mistakes may 
be prevented which cannot be remedied. They accepted and paid the check 

: presented by the defendant, for and on account of Hopton, the drawer, whose 
money they had kept for his convenience and accommodation. The privity 
of contract was between them and their customer, Hopton, and not between 
them and one who may have happened in the course of dealing to present a 
check drawn by Hopton. In the case of Levy vs. the U.S. Bank, 4 Dallas, 
234, the plaintiff presented a bill of exchange: the bank gave the plaintiff 
credit on the books, believing the bill to be genuine; the bill turned out to 
be a forgery, and the bank cancelled the credit; the plaintiff, however, con- 
tended that he was entitled to recover the money, because the bank had duly 
accepted the papers, and done that which was equivalent to payment. The 
principal difficulty in the case was, whether the credit in the books amount- 
ed to payment, and it was held by the court that it did, and the plaintiff re- 
covered. It seemed to have been conceded that if the bank had paid the 
money, there was no doubt of Levy’s right to retain it. In the case of Price 
vs. Neale, 3 Burr. 1354, the defendant accepted a forged bill; Lord Mans- 
field said it was an established principle that when once the drawee of a bill 
had accepted it, he could not refuse to pay; or once having paid it, could not 
recover it back; unless there was fraud on the part of the endorser who had 
procured the acceptance. And in Jeneys vs. Fowler, 2 Strange, 946, it was 
held that after a bill has been accepted, it is not necessary to prove the hand- 
writing of the drawer, for the acceptor was liable to the payee. The ques- 
tion in the above case arose on bills of exchange, and it is attempted to dis- 
tinguish them from bank checks. Buta bank check has all the characteris- 
ucs of a bill of exchange, and cannot be distinguished from it. Indeed they 
not only perform all the offices of bills, but are more generally used for the 
transfer and payment of money. They are mercantile agents which should 
not be crippled in their daily and hourly operations. Before one reaches the 
bank after it has been drawn, it may have paid and discharged many debts, 
and after it has been accepted and paid, all the intervening holders are in 
general discharged from all liability to the bank; it becomes then a transac- 
tion between the bank and the drawer; the bank not unfrequently paying 
money on the checks of the drawer when he has no deposit. In a note in | 
Camp. 425, checks and bills are put upon the same footing; and it seems to 
be clearly settled that a check once credited in the books of a bank is an ac- 
ceptance, and subjects the acceptor to payment; and that when the check 
has been actually dishonored, the bank must look to the drawee for redress, 
and not the payee; 6 East. 199; Locke vs. Masterman, 17, E.C. L. R. 517. 
If, however, the defendant by fraudulent contrivance procured the check to 
be drawn, and obtained payment of it under false pretences, or wilfully sup- 
pressed the truth where he shuuld have told it, he might be liable.” 
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Birts or Excuance—Damaces. 


The Bank of the United States, Plaintiff in error v. The United States. 
Before the Supreme Court of the United States, January Term, 1844. 
By a treaty between the United States and France, the latter agreed to pay to the 
former a certain sum of money, the first instalment of which became due on the 


second of February, 1833. 
The secretary of the treasury, under a power conferred by Congress, drew a bill of ex- 
change upon the French government, which was purchased by the Bank of the 


United States. 
Not being paid, upon presentation, it was protested and immediately taken up by 


bankers in Paris, for the honor of the bank. 

The bill is not liable to objection as being drawn upon a particular fund. 

The United States, as drawers, are responsible to the bank for fifteen = cent. damages 
under a statute of Maryland, which allows that amount to the holder of a foreign 


rotested bill. 
When the bankers in Paris took it up and charged the amount of the bill to the bank, in 


their account with it, the bank became thereby remitted to its original character as 


holder and payee. . 
Under the Jaw merchant, the drawer of a foreign bill of exchange is liable, in case of 


protest, for costs and other incidental charges, and also for re-exchange, whether 

direct or circuitous. The statute of Maryland, allowing fifteen per cent., fixes this 

in lieu of re-exchange, to obviate the difficulty of proving the price of re-exchange. 

When the bank came into possession of the bill, upon its return, the endorsements were 
in effect stricken out, and the bank became, in a commercial and legal sense, «the 
holder of the bill. 

This case was brought up by writ of error from the Circuit Court of the 
U. S. for the district of Pennsylvania.—The facts in the case were these: 

By the second article of the Convention of 4th of July, 1831, between the 
United States and France, which was ratified on 2d of February, 1832, 
25,000,000 of francs, with interest at the rate of four per cent. per annum, 
were payable, at Paris, in six annual instalments, into the hands of such 
person or persons as should be authorized by the government of the United 
States to receive it, the first instalment to be paid at the expiration of one 
year next following the exchange of the ratifications. It was further agreed, 
however, by the treaty, that the sum of 1,500,000 francs should be reserved 
by France for purposes therein stated. 

On the 13th of July, 1832, Congress passed an act by which it was made 
the duty of the secretary of the treasury to cause the several instalments, 
with the interest thereon, payable to the United States in virtue of the said 
convention, to be received from the French government and transferred to 
the United States in such manner as he might deem best, and the nett pro- 
ceeds thereof to be paid into the treasury. 

In October and November, 1832, and January, 1833, a correspondence 
took place between Louis McLane, secretary of the treasury, and Nicholas 
Biddle, president of the Bank of the United States, upon the best means of 
transferring to the United States the first instalment, which would become 
due on the 2d of February, 1833. Mr. Biddle offered to purchase the bill at 
the rate of five francs thirty-two and a half centimes to the dollar, which 
would have yielded to the government $912,050 77, but this offer was de- 
clined by the secretary. Subsequently, on the 30th of January, 1833, a 
negotiation was concluded at the rate of exchange of five francs thirty-seven 
and a half centimes to the dollar, and the following bill was drawn: 

[u. s.] Treasury Department of the United States, 

Washington, February 7th, 1833. 


Sir,—I have the honor to request, that at the sight of this, my first bill 
of exchange, (the second and third of the same tenor and date, unpaid,) you 


37 
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will be pleased to pay to the order of Samuel Jaudon, cashier of the Bank 
of the United States, the sum of 4,856,666 francs and 66 centimes; 
which includes the sum of $3,916,666 66, being the amount of the first 
instalment to be paid to the United States under the convention concluded 
between the United States and France, on the 4th of July, 1831, (after de- 
ducting the amount of the first instalment to be reserved to France, under 
the said convention,) and the_ additional sum of 940,000 francs, being one 
year’s interest at four per cent. on all the instalments payable to the United 
States, from the day of the exchange of the ratifications to the 2d of 
February, 1833. 
I have the honor to be, with great respect, your 
obedient servant, 
Signed Louis McLane. 


M. Humann, 


Minister and Secretary of State for the Department of Finance, Paris. 


E. 2682—Mem. 


Total amount of indemnity payable to the United States, 25,000,000 00 
Less amount of indemnity to be reserved to France, z 1,500,000 00 


23,500,000 00 

1 year’s interest from 2d Feb. 1832, to 2d Feb. 1833, 
at four per cent. ‘ . ° ° . ‘ 940,000 00 
First instalment payable to the United States, . . . 3,916,666 66 


Amountof the bill, . . ti Gia! Ga, - 4,856,666 66 


This bill was purchased by the Bank of the United States on the 11th of 
February, 1833, at the above-mentioned rate of exchange of five francs and 
thirty-seven and a half centimes to the dollar, and the amount of $903,365 
89 cents carried to the credit of the treasurer of the United States, which sum 
was increased on the 9th of March, by adding $200 for a short credit given, 
thus making altogether the sum of $903,565 89 cents. 

The bill was accompanied by a power from the President of the United 
States, authorizing Samuel Jaudon to receive the amount of the bill, and to 
give full receipt and acquittance to the government of France. 

The bill was endorsed : 

Pay to the order of Messrs. Baring, Brothers and Co., of London. 
(Signed,) S, Jaupon, 


Cashier of the Bank of the United States. 


Pay to the order of N. M. Rothschild, Esq., value received. 

(Signed, ) Barine, Brotuers and Co. 

London, 19th March, 1833. 

Pay to Messrs. De Rothschild, Brothers, or to their order, value in 
account. (Signed,) N. M. Roruscuitp. 

London, 19th March, 1833. 

It was presented for payment on the 22d of March, 1833, at the office of 
M. Humann, the laws of France not allowing any days of grace. The 
answer of the cashier of the central money-chest of the public treasury was, 
“that having had the orders of the minister, secretary of state for the depart- 
ment of finance, he was instructed to say that diplomatic treaties, which 
impose engagements on the French treasury to be discharged, do not be- 
come obligatory upon it until the Chambers have sanctioned the financial 
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dispositions which are therein embraced. Therefore, the treaty coneluded 
with the United States, not being yet sanctioned by the legislature, the 
minister of finance cannot at present make any payment to avail upon the 
obligations contracted by the said treaty.” 

The notary further states, that immediately after the protest Messrs. Hot- 
tinguer and Co., bankers, intervened for the account of Mr. Samuel Jaudon, 
cashier of the Bank of the United States, and agreed to pay the amount of 
the bill and costs. 


On the 30th of March, 1833, Hottinguer and Co. made up the following 
account against the bank. 

Statement t of the payment and charges made by Hottinguer and Co., of 
Paris, on a bill of 4,856,666 66, drawn by the secretary of the treasury 
of the United States upon M. Humann, minister of finance, protested for 
non-payment, and which they paid for the honor of the signature and for 
account of S. Jaudon, cashier of the Bank of the United States of 
America. 

F. 4,856,666 66 amount of the bill. 

24,283 33 commission half per cent. 


F. 4,880,949 99 

3,399 90 stamp. 27 65 protest and translation. 14 45 second and third 
of protest and legalization. 35 00 paid to American consul at Havre, ex- 
penses for the document to be copied upon his books.—F’. 4,884,427 99. 


Say four million eight hundred and eighty-four thousand four hundred 
and twenty-seven francs and ninety-nine centimes, which we place to the 
debit of the Bank of the United States, due 22d March, 1853. 


Paris, 30th March, 1833. Errors excepted. Horrinecvuer. 


On the 26th of April, 1833, the bank received information of the fate of 
the bill, and on the same day informed the secretary of the treasury that 
they would hold him responsible for principal, interest, costs, damages, and 
exchange. 


On the 13th of May, 1833, the bank forwarded to the secretary the follow- 
ing account: 


Bank of the United States, May 13, 1833. 


Account of return, with protest for non-payment, of a bill of exchange drawn 
by Louis McLane, secretary of the treasury, dated Treasury Department 
of the United States, Washington, February 7th, 1833, at sight, to the 
order of Samuel Jaudon, cashier of the Bank of the United States,on M. 
Humana, minister and secretary of state for the Department of Finance, 
Paris : 

Principal due, March 22, 1833, ‘ ; fr. 4,856,666 66 

Costs of protest, as per Messrs. Hottinguer and Co’s 

account of charges herewith, exclusive of their 
commission, which is covered by the damages 





charged below, ‘ ‘ ‘ - ‘ ; 3,478 00 
4,860,144 66 

Interest from March 22d (the date of wanes to ae 
13th, fifty-two days 42,121 25 
Damages on fr. 4,856,666 66 at 15 per cent. ; 728,500 00 


Francs, ‘ . ; és ; _ 5,630,765 91 
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Which, at 5 30, the current rate of exchange for a bill, at sight, on Paris, 
is $1,062,408 66, due in cash this day, with interest until paid. 

On the 16th of May, 1833, the secretary replied that the proceeds of the 
bill had not been brought into the treasury by warrant, and therefore he had 
it in his power to return the amount immediately to the bank ; which was 
accordingly done, and on the 18th of May the bank debited the United States 
upon its books with the sum of $903,565 89, being the exact sum for which 
the bill had been bought. 

On the 24th of May, 1833, the attorney-general of the United States 
addressed the following letter to the secretary of the treasury : 

Attorney-General’s Office, May 24, 1833. 

Sir—I have carefully examined the claims presented by the Bank of the 
United States, on account of the protest of the bill of exchange drawn by 
you on the French government for the first instalment and interest due the 
United States, under the convention with France of July 4, 1831. 

The account stated by the bank, if supported by proper vouchers, appears 
to be correct, with the exceptiun of the claim of fifteen per cent. damages 
on the amount of the bill. This item, in my opinion, has no foundation in 
law or in equity, and ought not to be paid by the government. The bank is 
entitled to indemnity, and to nothing more. 

I will take another occasion to state to you the reasons on which my 
opinion is formed, and 

Am very respectfully, your obedient servant, 
(Signed,) R. B. Taney. 

To the Secretary of the Treasury. 


On the 7th of July, 1834, the bank declared a dividend of three and a half 
er cent. on its capital stock, which, upon 66,692 shares held by the United 
tates, amounted to $233,422. 

On the 10th of April, 1835, the secretary of the treasury drew upon the 
bank for the difference between this sum and the amount which the bank 
claimed to hold for the purpose of paying itself the damages on the protested 
bill, being as follows: 

Amount of dividend, R ° ° ‘ F - $233,422 00 

Claimed by the bank on that day, ‘i P ; - . 170,041 18 


Amount drawn for by secretary of the treasury, » $63,380 82 

On the 29th of July, 1837, the first auditor of the treasury stated an account 
with the bank, in which he sanctioned the principle of all the claims of the 
bank, except that for fifteen per cent. damages, saying that the costs and 
charges for stamp, protest, &c., together with the charge of Hottinguer for 
commission, were disallowed ‘‘for want of vouchers merely,”’ but, if proper- 
ly vouched, would be admissible. 

The United States brought a suit against the bank on the second of March, 
1838, for the withheld portion of the dividend, being $170,041 18, with 
interest. The bank claimed a set-off as follows : 

Amount claimed in letter of 13th May, 1833, - $1,062,408 66 

Refunded by the United States, , . ° 903,565 89 

Amount of set-off, . ‘ ‘ ‘i . $158,842 77 
with interest from 13th of May, 1833. 

The bill having been drawn in that part of the District of Columbia where 
the laws of Maryland, anterior to the cession, were in force, the following 
statute of that state, a knowledge of which is necessary to understand the 
points raised in the bill of exceptions, is transcribed : 
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“November, 1785.—Chap. 38. 
*‘An act ascertaining what shall be recovered on protested bills of exchange, 
and to repeal an act of assembly therein mentioned. 

‘Be it enacted by the General Assembly of Maryland, That upon all bills 
of exchange hereafter drawn in this state on any person, corporation, com- 
pany, or society, in any foreign country, and regularly protested, the owner, 
or holder of such bill, or the person or persons, company, society, or corpo- 
ration, entitled to the same, shall have a right to receive and recover so much 
current money as will purchase a good hill of exchange of the same time of 
payment, and upon the same place, at the current exchange of such bills, 
and also fifteen per cent.damages upon the value of the principal sum men- 
tioned in such bill, and costs of protest, together with legal interest upon the 
value of the principal sum mentioned in such bill from the time of protest, 
until the principal and damages are paid and satisfied: and if any endorser 
of such bill shall pay to the holder, or the person or persons, company, so- 
ciety, or corporation, entitled to the same, the value of the principal, and the 
damages and interest as aforesaid, such endorser shall have a right to receive 
and recover the sum paid, with legal interest upon the same, from the draw- 
er, or any other person or persons, company, society, or corporation, liable 
to such endorser upon such bill of exchange.” 

The court, after instructing the jury that the case was to be governed, in 
respect to the set-off or credit claimed by defendants, by the enactments of 
the said statute of Maryland; and that if they had been the holders of the 
said bill at the time of its protest, taey would, under the said statute, have 
been entitled to the set-off or credit claimed—the damages being, in such 
case, made by the provisions of the said statute a part of the debt as much 
as the principal, to which they were admitted to be entitled—proceeded fur- 
ther to instruct the jury, that by the endorsements and protest given in evi- 
dence, defendants did not appear to have been such holders of said bill at 
the time of its protest; that their position was that of endorsers, who had 
taken it up or paid it; and that whether they had so paid it in the place 
where it was payable or elsewhere, they could not sustain their claim to the 
damages in question, unless by proof that they had themselves paid such 
damages to the holder of the bill; and that the verdict on this point ought to 
be in favor of the plaintiff. 

Whereupon the counsel for the defendants excepted to the opinion of the 
court. 

The jury found for the plaintiffs, and assessed the damages at $251,243 54. 

The case came up to the Supreme Court of the U. States upon the excep- 
tion just recited, and was argued by Cadwallader and Sergeant, for the plain- 
tiffs in error, and JVelson, (attorney general) for the defendant in error. 

Cadwallader, for the plaintiffs in error. 

Since the bill was drawn, and even since the suit was brought, this court 
has settled many of the questions intended originally to be raised on the trial. 

The last of these decisions was that in 15 Peters, 391, which took place 
in the interval between the institution of the suit and the trial, where the 
court decided that ‘‘where the United States become a party to drafts, they 
were under all the liabilities of private individuals.” ~ 

The only two questions in the case are, therefore, 

1. Whether, under the statute of Maryland, a private drawer would be 
answerable, on the bill in question; and 

2. Whether, if so, there is any thing in the relation existing between the 
parties to divest this responsibility. 

1. We contend that the defendants below were within the description of 
‘owner or holder of the bill or party entitled to it,” mentioned in the first 
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clause of the statute, and not within that of endorser, in the latter clause. 
To entitle a party to the benefit of the first clause, it is not necessary that he 
should have been holder at the time of protest; but, nevertheless, the de- 
fendants below were, in fact, holders of the bill at the time of protest, through 
the intervention of their agent, who, at that time, interposed, for their ac- 
count, and took up the bill at the place where it was payable. 

_ The fifteen per cent. is not well named, when it is called “damages.” It 
is nota penalty, but as much a part of the transaction as re-exchange, cer- 
tainly not unliquidated because it can be easily calculated. It was described, 
in the court below, as a penalty to punish delinquency or insure punctuality ; 
but it is really intended to mitigate the rigor of law against a drawer. Re- 
exchange would often be ruinous, and particularly with the colonies. The 
explanation of re-exchange is given in Story on Bills, 401, The holder has 
a right to draw for the amount of the bill, and must do it in the same way 
that the bill came. It is often circuitous. The general course of exchange 
is often so between two countries, and sometimes the circuity is casual. All 
the colonial statutes were to limit the amount for which a drawer should be 
held responsible, and did not intend to inflict a penalty. 

The rate of these damages varies; it is not the same between England 
and the West Indies that it is between England and the East Indies. Chitty, 
668; Story, sect. 408; Beawes on Bills, 610. 
aa were fixed in lieu of re-exchange. 6 Cranch, 221; 6 Mass. 

The history of Maryland legislation shows that it was intended for the 
benefit of the drawer, by limiting the responsibility which he would have 
been otherwise under. Acts of 1676 and 1678 say “the party shall not be 
allowed more than,” &c. So the acts of 1692, 1699, 1704, 1708, and 1715. 
The act of 1715 is found in Bacon’s Laws, the others were read from MS. 
copies. 

he French Code of Commerce, 183, art. 445, edition of 1814, says that 
damages are a compensation for the circuitous transmission of a bill. Great 
injury is sustained by taking funds provided for other purposes, and being 
obliged to take up a protested bill. 3 Marshall, 184; John H. Piatt’s case, 
in 19 State Papers, 734. 

In the latter case, an act of congress of 1820 referred it to the second 
comptroller. In 1823, it came before congress again, and a committee re- 
ported upon it. Pp. 694,904. The report says equitable principles require 
damages to follow protested bills. Piatt had not paid damages, “but this is 
a question never asked ; the fact of protest is sufficient.” 

Damages cannot be sued for separately. 4 Harris and Johnson, 240. 

In Ambler, 672, Lord Camden says, ‘‘the twenty per cent. is a part of the 
original contract.” See also, 2 Campb. 445; 12 East, 420; 8 Watts, 546; 
Story, sect. 398, note; 1 Lutw. 885; 7 Term R. 570, 577; 4 Barn. and 
Cres. 445. 

The argument on the other side is, that the endorser who pays is not a 
holder under the statute; but this is contrary to the general law; and the 
object of the statute was to give indemnity to any sufferer. 

If an endorser, or his agent for his honor, takes it up supra protest, he be- 
comes the holder. Thus full effect is given to the whole act. The argument 
on the other side requires an interpolation of the words ‘time of protest.” 
By providing for the case of an endorser who has paid damages, the statute 
intends an action on the bill; but it does not restrain an endorser who has 
become holder without paying damages, because the whole statute is enlarg- 
ing. In this case, the ownership was resumed at the time of protest. 

An endorser who paid the bill could not, without the statute, recover any 
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+e 
thing except the amount of the bill and the damages; but the statute gives 
him interest also. It is, therefore, an enabling statute. At the time of the 
act it was doubtful what an endorser could recover; 2 Durnf. and East, 100. 
Two years after the Maryland act says there had been doubt. See also | 
Hen. Bla. 640; 4 Durnf. and East, 714; 3 East, 82, 177; 6 Barn. and 
Cres. 439. 

According to the construction which the other side put upon the statute, 
the case of an endorser who pays the bill without damages is not provided 
for, unless by implication. And even the implication cannot stand unless 
by insertion of the words “time of protest.” 

But the bank had made provision abroad. If a former holder of the bill 
here, from alarm that it might not be paid, sends his money abroad, he is as 
much out of funds as a foreign holder would be. 

A payment supra protest, tor the honor of a name upon the bill, is an ex- 
ception to the general law of agent or substitution, which is that one. person 
cannot become agent for another without his consent. And this is not only 
a case of payment supra protest, but with funds. See 5 Whart. 189; Pothier, 
171; Chitty on Bills, 543; French Code of Commerce, 158; 10 Merlin Re- 

ertoire Universelle de Jurisprudence, 74 b, tit. Lettre et billet de change; 1 
spinasse, 113, criticised and explained in Story on Bills, sect. 124, note; 
Beawes, 54, 570; 1 Lutw. 896, 899. 

A party, therefore, paying a bill, with or without funds, becomes a holder 
under the Maryland law. 

The law of Maryland must govern this case. 6 Cranch, 224; Story on 
Bills, sect. 153; Story on Conflict of Laws, 307-317 ; 12 Peters, 524. 

The United States must rest on the same obligations as a private drawer 
when a bill is drawn by an authorized agent. Congress call this a bill. 
When they settle with the bank it is called a bill of exchange. 4 Story’s 
Laws, 2556, act of 3d March, 1837. 

It is so on its face, and in its nature; subject to the same rules, because it 
was drawn to save freight, insurance, &c. The secretary had a discretion 
under the act of congress how to transfer the money. The bank was bound 
by its charter to transfer the money of the government without exchange, 
within the United States; of course, on a foreign transaction, exchange 
would be charged. The secretary sold the bill, and preferred that mode to 
having it collected. 5 Wheat. 288. 

The bank gave the government credit on its books, which is equivalent to 
payment. 1 Howard, 239; 3 Bro. Chan. Rep. 433. 

JVelson, attorney general, for the defendant in error. 

The objection to the form of action, which was raised in the court below, 
is understood to be waived. It is unnecessary, therefore, to argue it. 

The damages upon this bill were claimed by the bank by the way of set- 
off, when sued by the government for the dividend due upon its stock; and 
were claimed, not upon general principles, but under the statute of Mary- 
land. The only question is the construction of that act. 

There are four objections to allowing the bank these damages. 

1. That the bank, through its agent, pin, paid no damages, can receive 
none, and such was the opinion of the court below. 

2. That the instrument is not a bill of exchange within the meaning of 
the act of 1785. 

3. Supposing the bank to have been the holder, and the instrument to be 
a bill, still the Daited States, as a sovereign power, are not bound by the 
penalties of the act. 

4. That the relations existing between the parties, and understood by them, 
were such as to exclude the idea of damages. 
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1. By the general law-merchant, the holder of a protested bill is. entitled 
to reimbursement or indemnity, the standard of which is interest, expenses, 
and re-exchange. 

In many places, by statute or usage, damages are allowed, differing in 
amount; and given, in some cases, in lieu of re-exchange, costs, and inter- 
est. The effect is, to dispense with proof of all these things and facilitate 
adjustment. Sometimes a penalty is superadded. 

The statute says the holder shall receive as much money as will purchase 
a new bill. This is just the definition of re-exchange. Story on Bills, sect. 
400. The Maryland bar was celebrated at the time when this statute was 
passed; and no doubt it was carefully prepared. The definition of re-ex- 
change is “the purchase of a bill on the country where the drawer of the 
protested bill lives.” The statute adopts this in effect, because, although it 
directs the new bill to be purchased in the country where the drawer of the 
old bill lives, instead of the country upon which the old bill was drawn, yet 
the same amount of money would hese to be paid in both cases. The 
statute then provides for re-exchange, for costs, and for interest. But these 
together constitute indemnity. What is the fifteen per cent. which is then 
added? It must be a penalty. 

The old statutes of Maryland which have been read show this. For ex- 
ample, the act of 1704 says there shall not be allowed more than twenty per 
cent. more than the principal sum and costs. The act of 1708 says ten per 
cent. more than the sum and costs. Under these statutes, the amount of 
damages was required to be proved, because it was left uncertain. The act 
of 1785 adopts a new principle, by providing indemnity and fifteen per cent. 
damages. The amount of damages and the rules being thus fixed, a party 
who claims the one must bring himself within the other. 

Rothschild was the holder of the bill. It was in his possession by regular 
endorsement. Suppose he had omitted to cause it to be protested. He 
could have recovered damages from nobody, because he would not have 
brought himself within the terms of the act. And the endorser must bring 
himself within its operation also. How? By paying the damages to the 
holder or some subsequent endorser, to whom he was responsible. The 
statute provides. damages for this class of endorsers only. But the bank, 
having paid no damages, does not belong to this class, and is therefore not 
within the statute at all, At the time of protest, it is clear that the bank 
was not the “‘owner or holder” of the bill; nor was it at any time afterwards 
within the protected class of endorsers. The reason of the distinction is 
manifest. An endorser who had parted with the bill and received value for 
it was put to no inconvenience by the protest, and therefore had no claim 
upon the drawer for damages. His claim only began, in reason, when he 
was himself called upon to pay damages. 

It is said by the other side, that the “owner or holder” means also an 
endorser. But the act does not say “those who may become entitled to the 
bill,”’ but uses language indicating existing ownership; existing at the time 
of protest. The second clause of the act says, “and if any endorser of such 
bill shall pay to the holder,” &c., making a clear distinction between the two 
classes of persons. How then can they be confounded, and an endorser be 
allowed to claim as a holder? To sustain the construction of the other side, 
the word “endorser” must be interpolated in the first clause. That the 
ownership must exist at the time of protest is clear, from the language of the 
statute: “That upon all bills of exchange hereafter drawn in this state on 
any person, corporation, company, or society, in any foreign country and 
regularly protested, the owner or holder of such bill,” &c. Such bill; what 
bill; One that is regularly protested. The ownership is placed in juxtapo- 
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sition with the description. He must have been the owner or holder of the 
bill when it underwent this ceremony. 

As to endorsers, the statute introduces no new principle. By the general 
law-merchant, no endorser can receive damages from the drawer unless he 
has himself paid them. 3 Kent’s Commentaries, 115; 3 Washington’s 
Rep. 310. 

It has been said that the object of the second clause was to provide a new 
remedy for an endorser. But was it? What were his rights before? If 
Jaudon had been sued in London on this bill, he would have been liable by 
the English law, for the bank was as much liable for damages as the drawer. 
If the bank had paid all this, the drawer would have been liable, inde- 
pendently of the statute, because the drawer would have to replace the bill 
and expenses, 

The statute, therefore, gives the endorser no new remedy. 

The bank was an endorser at the time of protest, and must remain so ; it 
cannot shift its position and become a holder. The bill was paid for the 
honor of an endorser after protest; the only effect of which is to make the 
payer an endorsee of the bill, and protect the endorser, for whose credit it is 
taken up, from damages. 1 Espinasse Rep. 113. 

2. This is not a bill within the meaning of the act, because it was drawn 
upon a particular fund. Story on Bills, sect. 55, 56. A general bill must 
be drawn upon the general credit of the party. 2 Lord Raym. 1681; 2 
Strange, 1211 ; 5 Espinasse Rep. 247 ; 2 Kent’s Com. 74, 75, 76; 2 Wharton, 
233. The act of 1785 only applies to general bills. Here it was drawn upon 
a particular fund and payable at the pleasure of the French government, 
because no appropriation had been made by that government for it. It was 
payable, too, out of the fund provided by the treaty. 

3. The United States, as a sovereign power, are not bound by the penalties 
of an act. 

It is settled in England that the government is not bound by a statute un- 
less named. If the state of Maryland was not, then the United States are 
not. 5 Co. Rep. 14 b; 11 Co. Rep. 74. 

Is it possible that Maryland could have intended to provide against her 
drawing bills as a sovereign, which would not be paid? Her courts have 
uniformly construed her laws according to the position just laid down; 3 
Har. and McHenry, 171. 

The question in the above case was this: Under the act of 1785, chap. 80, 
sect. 7, no creditor was entitled to priority in the division of an intestate 
estate. But the state claimed a preference; and the court said she was 
entitled to jura regalia. Not being named, she was not embraced within 
the act. 1 Har. and Johns. 417; 6 Gill and Johns, 226. 

4. The correspondence shows that the bank knew that the government 
was acting merely as an agent for the claimants under the French treaty ; 
that it was but atrustee. The money to be received was not intended to 
belong to the treasury of the United States, but to be distributed amongst its 
owners. The only object of all parties was to transfer the money from 
France to the United States. 

Sergeant, in reply. 

The bill, being drawn in Maryland, is to be governed by the law of Mary- 
land, so far as concerns the drawer. The endorser might be subject to a 
different rule, having endorsed the bill in Pennsylvania, where the damages 
are twenty per cent. How the matter would have stood, if the bank had 
been compelled to pay the twenty per cent. it is not material to inquire. 

What is the law of Maryland? ‘There are six acts of Assembly prior to 
the act of 1785, on the subject of damages. They all have one title, and 
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they are all restrictive in their terms, that is to say, they restrain or limit the 
amount of damages by negative words. The first act, made between 1676 
and 1678, was nearly, if not exactly the form of expression which is followed 
in the five subsequent acts. 

The act of 1785 is of the same character. They are in pari materia. Be- 
sides, the act of 1785 has the same title, and being made to repeal and sup- 
ply the prior acts, it must have the same purpose. 

These acts assume, and conclusively show, that there wasa right to dam- 
ages before, which they restrain, and fix at a certain per centage. This per 
centage is not damages given; they existed before. The acts only furnish 
a rule for computing them. But they are still damages, 

He then argued 

1. That damages were payable by the law-merchant, in all cases of dis- 
honored foreign bills of exchange. 

2. That these damages were payable by contract, as a part of the contract, 
and were capable of being ascertained, but only in each particular case. 

3. That they have been fixed in some places and trades by usage, and in 
others by law, but they are still due by contract, and in no respect different 
from the damages payable by the general law-merchant, except that a rule 
is established for computing or “‘ascertaining” them. 

1. He referred generally to the books and cases already cited, but especial- 
ly to Judge Story’s work on bills of exchange—466, 467, where the subject 
is fully explained, The damages are ascertained by the rate of re-exchange. 
What that is, and how it may operate, we well know ; De Tastet v. Baring, 
11 East, 265; Mellish ». Simeon, 2 H. Bl. 378, where the damages were 
fifty per cent; Pollard v. Herries, 3 Bos. and Pul. 335, where they were up- 
wards of two hundred per cent. 

It is necessary to understand what “re-exchange”’ means. It is the right 
to redraw, at the place where the bill is payable, upon the place where the 
bill is drawn, for such a sum as wil! pay the amount on the face of the bill, 
with costs and expenses, at the place where payable. The law is clearly 
laid down by Judge Story, in 3 Kent’s Com. 115, and in Chitty. It is the 
right to redraw, and is exemplified in the two cases just cited. 

We must distinguish between “exchange” and ‘‘re-exchange.”” The act 
of 1785—framed with remarkable accuracy and fullness of knowledge— 
itself makes the distinction, for it gives the exchange, and then adds the fif- 
teen per cent. The object is, to pay the bill at the time and place where 
payable, according to the terms of the contract. Messrs. Hottinguer, for 
example, would have had a right, by the law-merchant, to draw upon the 
United States, or upon the Bank of the United States, for as much money 
as would pay them in Paris the amount of the bill. The payment in Paris, 
therefore, at the time, included the damages. And so, the payment by the 
Bank of the United States to Messrs. Hottinguer included the damages. 

2. They were payable by contract and capable of being ascertained. They 
were in no sense a penalty. They were a recompense, an equitable equi- 
valent, or more exactly, a fulfilment of the contract, given by the law- 
merchant, which does not deal in penalties, but looks to equity and substan- 
tial justice. This law of damages is founded in the plain equity of the 
contract, and has nothing in it that is vindictive or penal. 

Still less, could they be said to be unliquidated. Where there was an 
established rate of re-exchange, the price of the day furnished the rule. The 
law does not require that there should be an actual redrawing. There is an 
immediate right to redraw, and whether the holder redraw or not, he is en- 
titled to the amount. De Tastet v. Baring. Where there is no such rate 
established, or it is interrupted or disturbed, no matter how, resort may be 
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had to circuitous drawing, and the actual cost settles it, at the expense of 
the party liable on the bill. Bangor Bank v. Hook, 5 Greenl. 174; Chitty, 
670. These damages are part and parcel of the bill, though contingent, as 
is also the liability of the drawer and endorser. They are recovered in an 
action on the bill, as the principal is. 

The payment, at the time and place where the bill is payable, therefore, 
includes the damages. But the case of a party on the bill, thus paying after 
protest—he actually pays the damages. They are included in what he pays. 
In other words, he pays exactly the same as if he had been redrawn upon. 

3. In lieu of the right to redraw, usage has in some places fixed a rate 
of re-exchange or damages, and law in others. Where not so fixed, they re- 
main as they were before. But neither the law nor the usage professes to 

ive the damages. They were payable by the contract, according to the 
aw-merchant. Neither does the law or usage, in any case, intend to take 
them away. They have in view to avoid the fluctuations of exchange, 
(Story on Bills, 480;) to mitigate the occasional rigour of the iaw-merchant. 
Chitty, 665. The acts of the Maryland legislature had chiefly in view this 
latter object. It would seem that the rule of the law-merchant had proved 
very burdensome, which will easily be understood when we consider that 
there never has been, and is not now, any regular re-exchange between 
England or the continent of Europe and the United States, and, therefore, 
recourse was necessary to costly expedients. They have all one title, “an 
act ascertaining what damages shall be allowed on protested bills of ex- 
change.” The usage, in some instances, has passed into law. Neither the 
usage nor the law altered the nature of the contract, that is, made it less a 
contract, as to its force or its comprehension. They had one single object 
only, and that for the benefit of the party liable. The damages are still due 
by contract; more precisely than before, because the rate is fixed and 
known, and therefore can be stipulated. But they rest upon the same 
equitable contract. Before, it was an undefined, now a fixed liability—that 
is, the amount is fixed, where there was already a liability—the redrawing 
is fifteen per cent., neither more nor less, since 1785. By the prior acts, it 
was twenty per cent. 

No such act can be presumed to mean any more. The remedy is applied 
to a given mischief, and the acts all indicate plainly what that mischief was, 
It was the same that has led elsewhere to usages and laws, that is, to sub- 
stitute a fixed rate of damages for an uncertain one, but by no means to take 
away the right where it previously existed. 

Proceeding, then, more particularly to examine the act of 1785, under the 
view thus taken of it, Mr. Sergeant maintained, 

1. That the Bank of the United States was the ‘‘owner or holder of such 
bill,”? and ‘entitled to the same,” within the terms and meaning of the first 
part of the first section of the act of 1785. 

2. That the Bank of the United States had actually paid the damages, 
and was within the words of the second part of the section. 

1. There is a radical error, as already intimated, in supposing the act gives 
the damages—that there would be none without it. This leads to error in 
the whole construction, by taking a wrong departure. The act leaves the 
right as found, but limits and fixes the amount. It professes to do nothing 
more. To this intent, it is to be liberally, at least fairly,construed. It must 
be reconciled, if necessary, with the law-merchant. It must not be brought 
into conflict with that law, by interpretation out of its own words and de- 
clared intention. His position was simply this—whoever by the law of the 
contract was entitled to damages, is entitled still; and the damages are fif- 
teen per cent. Such is the exact effect of a usage. Grimshaw vs. Bender, 
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5 Mass. 157, 161, 162. The right to damages attaches upon the protest of 
the bill. It is no more than this, to compel the drawer to pay the bill, at the 
time and place stipulated. In favor of whom does it attach? Why of the 
holder. Of what holder? Of any holder. For there always must be a 
holder, and there can be but one at a time, though there may be several per- 
sons united to make that one. The drawer is not to be put to the risk of 
paying twice. Therefore, the claim must be made by one who has the pos- 
session, with right, so as to be able to give up the bill, with a full and final 
discharge. The Bank of the United States was the holder, to this full intent. 
It held the bill, with right, ready to hand it over and give an effectual release. 
What more could be requisite to make it a holder? 

Now let us look at the act of assembly. It uses the words in the most 
general sense. It does not restrict them to the holder at the time of the pro- 
test, nor to any particular time. It could notso mean. The holder has a 
transferable right; not negotiable in the broadest meaning of that word, be- 
cause, being overdue, which is notice, the assignee takes the bill, subject to 
the equities between the parties. In other respects it is negotiable. The 
holder may transfer it, as fully as he holds it, and his transferree becomes 
the holder, with all his rights, including the right to damages. If this be 
not so, the damages would be lost by the transfer, and the first holder would 
be the loser, as he would not be paid for the damages, if they could not be 
transferred, which would be unreasonable and unjust; or else, we should 
be obliged to consider this as a case not provided for by the act, and turn 
over the derivative holder to the law-merchant for his rate of damages. But 
it is clear that the act meant to provide for every case. It applies, therefore, 
to every holder, and surely the Bank of the United States was a holder. 

The right of the bank, however, as holder, is even stronger than has yet 
been stated, and in point of law sufficient to satisfy any construction of the 
words, as a moment’s attention to the facts will show. 

The bank was the original holder of the bill, by purchase from the United 
States. It endorsed the bill to Barings, and they endorsed it to Rothschild. 
The bill was dishonored, and protested for non-payment. Hottinguer and 
Co., of Paris, strangers to the bill, paid it supra protest, for the honor of the 
Bank of the United States, the endorser. By this payment, Hottinguer and 
Co. became the holders, were substituted for the holders, with all their rights 
against the drawer and the first endorser. This is fully settled in France, in 
England, and in the United States, as may be seen by reterence to Pothier, 
Pardessus, Beawes, Chitty, Story, and every book that treats upon the sub- 
ject. The only restriction was, that as they paid for the honor of the first 
endorser, they could make no claim upon the subsequent parties on the bill. 
They became the holders, at the time of the protest, with full rights against 
the United States, and the Bank of the United States. These rights were, to 
redraw, that is, to claim damages, and to transfer their rights as holder. In 
this state of things, Hottinguers paid themselves, in Paris, the full amount, 
out of money of the Bank of the United States then in their hands. The 
bank ratified the payment—that is, the bank paid it to the holders, and the 
holders (Hottinguers ) handed the bill, with all their rights, to the bank. The 
bank thus became the holder, and was remitted to its former character and 
rights. Lutw. 896, 899; 7 Term R. 570. They were the holders when the 
bill returned. They were holders, by relation, to the time of the protest. 
They became the holders, in law, at the time of the protest. They had 
therefore a right to redraw—that is, a right to damages. 

The material fact here is, that the bank paid the full amount in Paris of 
what was due there. They actually, really, and legally paid the damages, 
for to pay the bill at the place where payable, after protest, is to pay the 
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damages. It gives the right to recover damages. Suppose the case of cir- 
cuitous redrawing. Each holder in succession becomes entitled. Mellish 
vs. Simeon. The cases are to every intent the same; if there be a usage, 
that fixes the amount: and so, if there be a law. ‘To redraw from Paris on 
Maryland is fifteen per cent. This, the Bank of the United States have, 
therefore, paid. 

2. The Bank of the United States had actually paid the damages, and so 
was within the words of the second part of the first section of the act of 1785. 

It is proper here to notice the objection made on the part of the United 
States, that the Bank of the United States was an endorser, and, therefore, 
could not recover damages, “‘unless it had paid them or was liable to pay 
them.” This is urged, upon the authority of Chancellor Kent. 3 Kent’s 
Com. 115. That learned author refers, for his support, only to the case of 
Kingston vs. Wilson, 4 W.C.C. R. 310. He has been misled by the note 
at the beginning of the report, where from an error of the press, or some 
other cause, the point is stated as he has quoted it. But no such question 
arose im that case, and none such was decided. One of the claims there 
made was by the drawer of a bill of exchange upon the drawee, for not ac- 
cepting his bill, and the learned judge who then presided in that court (Judge 
Washington) said, that in an action by the drawer against the drawee, he 
could not recover damages, unless he had paid them or was liable to pay 
them. See 4 W.C.C. R.316. What the law would be in such a case it 
is not now material to inquire. 

But waiving that question, and supposing (if it be possible) the bank not 
to have been a holder, how will the matter stand? The bank, it must be 
premised, no one doubts, is able to give a full discharge. 

If being on the bill, and holding the bill, the bank had paid the damages, 
it would be entitled to recover them from any prior party, with interest. 
This is not disputed, and cannot be disputed. Had the bank not paid the 
damages? ‘The law does not insist upon an actual redrawing,” &c. 3 Kent, 
115. Nor is the claim for re-exchange or damages confined to bills of ex- 
change. 3 Bos. & Pul. 335; Pollard vs. Herries, Chitty, 668. It is the 
substance which is regarded. And so it is in the Maryland actof 1785. The 
words of the act apply exactly. It does not require that the damages shall 
be paid eo nomine, but the ‘‘value” of the same paid to the party ‘entitled’? 
to the same, as Hottinguer and Co. undoubtedly were here. What was the 
“value” of the same? Precisely the amount on the face of the bill, in Paris, 
at the time. That is exactly what they had a right to redraw for. There is 
nothing artificial or technical in the law-merchant. Chitty, 667. Its prin- 
ciples and its methods are those of common sense and justice applied to the 
transactions of men. The confusion in this case has arisen from not distin- 
guishing, as the law-merchant does, between paying here and paying abroad. 
Paying abroad includes the damages, which the act of assembly fixes at fif- 
teen per cent. 

In every point of view, then, the bank has a clear right to the damages. 
If the United States were authorized to draw, and the government of France 
bound to accept, the United States will have their recourse over against 
France for the damages, after paying the bank. 

Some minor objections have been made, not properly open upon this re- 
cord, which may be disposed of in a few words; and a question has been 
suggested, entitled to attention. 

1. It is said this is not a bill within the act, nor in a legal and commercial 
sense, being drawn on a particular fund. 

This subject, of what is not a negotiable bill, is treated fully, and with re- 
ference to the authorities, by Mr. Chitty, pages 157, 158, and by Judge Story 
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in section 40, page 54. The exceptions are, when there is a condition or 
contingency ; here, there was neither condition nor contingency. 

It has been settled too by the legislative authority. The act of congress of 
3d March, 1837, 4 Story’s Laws, 2556, styles it “the bill of exchange.” 

Again, it calls itself a ‘bill of exchange ;” has always been termed a “bill 
of exchange ;” went forth to the world, and was negotiated as such ; has 
been so treated in all the correspondence; was protested as a bill of ex- 
change, and claimed as such in the suit. It is too late in the day to question 
its character. 

The use it was employed for, to remit or transfer funds, does not make it 
the less a bill of exchange. 5 Wheat. 288. This is, and always has been 
the appropriate purpose of bills of exchange, whether they were originally 
invented by the Jews of Lombardy, or, as Ranke supposes, in his History 
of the Popes of the 16th century, to collect the revenue in the Papal States. 

2. The United States is a sovereign, not affected by penalties in an act of 
the legislature. 

If confined to penalties, the position is of no consequence here, the ques- 
tion not being of penalties. If it be extended to damages, it is authoritatively 
answered by the United States vs. Bank of Metropolis, 15 Peters, 377, 392. 
See also, 3 Marsh. 184 

Upon what principle can it be contended that a contract of the United 
States is different from that of an individual? A bill of exchange is a con- 
tract well understood, importing definite legal responsibilities. To what 
extent is it that the difference is to apply ? Will the United States be barred 
from claiming, as well as exempted from paying damages? They have 
always insisted upon, and received them, where they were the holders of 
protested bills. Such a one-sided doctrine would be intolerable. And what 
would become of the credit of the United States? and the facilities they re- 
quire in the receipt and disbursement of their revenue, if their bills were 
thus, as it were, outlawed? Such a doctrine has no countenance in any 
decision of this court, and it is quite safe to predict it never will have. 

3. The relation between the parties—what is it? That of seller and buyer. 
The United States came into the market with a bill to sell. The Bank of 
the United States bought it. Nothing could be more simple. There is no 
mystification in this. See Record, 16, 17, 18,19. The money being paid 
into the bank makes no difference. That was agreed, (Record, p. 19;) and 
without agreement was a thing of course, for the bank was the treasury, and 
when the money was so placed, it was immediately at the disposition of the 
government as its own. 

But further, the United States have admitted their liability for principal, 
interest, protest, and expenses, according to the bill of exchange. If nota 
bill of exchange, why pay for protest? Why a protest or expenses, if not 
a bill of exchange ? They only refuse to pay the damages, which is entirely 
arbitrary. 

If it had not been a bill of exchange, it would still be a contract to pay a 
certain sum of money in Paris, on a given day. If broken, what would be 
the measure of damages? Not less, certainly, than upon a bill of exchange. 
Chitty, 668; Pollard vs. Herries, 3 Bos, & Pul. 335. 

The objections of the United States are thus disposed of. It is, in truth, a 
very plain case, now that it has been deliberately examined. The record 
and the history of the cause show that the principal point was suddenly 
started in the Circuit Court, and scarcely at all discussed. 

The question suggested, and all that remains to be considered is, what 
would be the effect of the payment being prohibited by the law of France ? 

The fact is, that the payment was not prohibited by law; but there was 
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no appropriation by law for the payment. See Protest, Record, 22, 26. The 
treaty was a binding contract between the high contracting parties from the 
exchange of ratifications; and by that treaty, the money was due and ought 
to have been paid. It was impossible to prohibit the payment by a law of 
France, without assuming the grave responsibility of a wilful violation of 
the treaty, which is not to be presumed. A mere failure to supply the means, 
at the time appointed, was not of so serious a character. It might admit of 
explanation. But still it was a failure. 

But neither the one nor the other, nor a prohibition in every respect law- 
ful, as being clearly within the rightful authority of the legislature, could 
vary the rights of the parties to this bill. This was directly and deliberately 
decided in Mellish vs. Simeon, 2 H. Bl. 378, 379, and in effect decided, also, 
in Pollard vs. Herries. 3 Bos. & Pul 335. The reasons are fully set forth. 


Opinion of the Court delivered by Justice McLean. 


A writ of error brings this case before the court, from the Circuit Court 
for the eastern district of Pennsylvania. 

On the 7th of February, 1833, the secretary of the treasury of the United 
States drew the following bill on the minister and secretary of state for the 
department of finance of the French government: 

‘‘Sir—I have the honor to request that at the sight of this my first bill of 
exchange (the second and third of the same tenor and date unpaid) you will 
be pleased to pay to the order of Samuel Jaudon, cashier of the Bank of the 
United States, the sum of 4,856,666 francs and 66 centimes; which includes 
the sum of $3,916,666 66, being the amount of the first instalment to be 
paid to the United States under the convention concluded between the United 
States arfd France, on the 4th of July, 1831, (after deducting the amount of 
the first instalment to be reserved to France under the said convention,) and 
the additional sum of 940,000 francs, being one year’s interest at four per 
cent. on all the instalments payable to the United States, from the day of the 
exchange of the ratification to the 2d of February, 1833.” 

This bill was purchased by the bank, and endorsed by it to Messrs. Bar- 
ing, Brothers & Co., of London, and by them for value was endorsed, pay 
the order of N. M. Rothschild, Esq.; and by him it was directed to be paid 
to Messieurs De Rothschild, Brothers, or order, of Paris, for value in account. 

This bill on presentation not being paid, was protested, and was afterwards 
taken up on account of the first endorser by Hottinguer & Co., who also 
paid the costs, &c., and charged the whole sum to the Bank of the United 
States. Notice of the non-payment of this bill was given, in due time, to 
the drawer; and also that the bank claimed of the government interest, costs, 
and fifteen per cent. damages on the bill. The government accounted to 
and paid the bank the principal of the bill and the costs, but refused to pay 
the damages. 

Sometime after the protest, a dividend on the stock held by the United 
States having been declared by the bank, it retained a part of the dividend 
to cover the above damages. A suit being brought against the bank, by the 
government, to recover the dividend thus withheld, the bank set up as an 
offset the fifteen per cent. damages claimed on the above bill. 

On the trial, the court held, and so instructed the jury, that the action was 
maintainable. That the set-off or credit claimed by the defendants was gov- 
erned by the statute of Maryland. That if the bank had been the holder of 
the bill, at the time of the protest, it would, under the statute, be entitled to 
the damages claimed; but that it must be viewed as endorser, and conse- 
quently could not recover such damages, unless upon proof that they had 
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been actually paid by the bank. To this charge the defendant’s counsel ex- 
cepted, and this brings before the court the questions for consideration. 

Before we consider the rulings of the court excepted to, it may not be im- 
proper to notice the structure of the bill, which has been much commented 
on by the counsel; though not having been excepted to by the government, 
it is not a matter for decision. 

It is supposed not to be a bill of exchange, as it was drawn payable out of 
a particular fund. This seems not to be the character of the bill. It was 
drawn for a certain sum, and the drawer then states on what account such 
sum was due from the French government. But there was no restriction 
as to what monies or appropriation out of which the bill should be paid. 
This could in no sense restrain the negotiability of the instrument. It has 
the frame, character, and effect, of a bill of exchange. It was so called and 
treated by the secretary of the treasury who drew it; by his successor who 
had some correspondence in regard to it; by the attorney general to whom 
it was submitted for his opinion, by congress; and by the eminent bankers 
in Europe through whom it was negotiated and paid. 

That the United States can sustain an action against the bank, to recover 
a dividend declared in their favor, is undoubted. This seems to have been 
doubted by the counsel for the bank in the Circuit Court, but the objection 
has been abandoned in this court. Nor can there be any question of the 
right of the bank to set up, in this case, by way of offset, the damages in 
controversy, if the claim for damages be sustainable. This right is not con- 
tested by the attorney general. 

The main point in the case depends upon the construction of the Maryland 
statute, which applies to this district. It is singular that this statute, which 
was enacted in 1795, in regard to the question now before us, kas never 
been construed by the local courts. And the same may be said of other and 
prior statutes of Maryland, containing similar provisions. 

The first section of the act provides, “that upon all bills of exchange here- 
after drawn in this state, on any person, corporation, company, or society, 
in any foreign country, and regularly protested, the owner or holder of such 
bill, or the person or persons, company, society, or corporation, entitled to 
the same, shall have a right to receive and recover so much current money 
as will purchase a good bill of exchange of the same time of payment, and 
upon the same place, at the current exchange of such bills, and also fifteen 

er cent. damages upon the value of the principal sum mentioned in such 
bill, and costs of protest, together with legal interest upon the value of the 
principal sum mentioned in such bill from the time of protest, until the prin- 
cipal and damages are paid and satisfied: and if any endorser of such bill 
shall pay to the holder, or the person or persons, company, society, or cor- 
poration, entitled to the same, the value of the principal, and the damages 
and interest as aforesaid, such endorser shall have a right to receive and re- 
cover the sum paid, with legal interest upon the same, from the drawer, or 
any other person or persons, company, society, or corporation, liable to such 
endorser upon such bill of exchange.” 

That the holder of a foreign bill, or other person entitled to it, may recover, 
under this statute, from the drawer, in case of protest, a sum that will pur- 
chase a similar bill of the same amount, together with fifteen per cent. 
damages on the principal sum, is admitted. But it is insisted that the bank 
paid the bill as endorser, and that as there is no proof that it paid the fifteen 
per cent. damages, they are not recoverable under the statute. The first 
part of the section gives to the holder of a protested bill its value at the place 
drawn, the fifteen per cent. damages, and interest upon the value of the 
principal sum. The latter part of the section gives to the endorser, who has 
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paid to the holder the value of the principal, the damages and interest on the 
entire sum paid, with legal interest. So that while the holder of the bill re- 
covers only interest upon the principal sum, the endorser is entitled to inter- 
est on the whole sum paid by him. And to give interest on this sum seems 
to have been the object of the latter clause of this section. 

Had the bank retained the bill until its presentation and protest, there 
could be no question of its right, as holder, to the damages claimed. It en- 
dorsed the bill to Baring, Brothers and Co., and they to Rothschild, who 
endorsed it to De Rothschild and Brothers. These last were the holders, 
and had not the bill been paid, supra protest, on account of the bank, as first 
endorser, they would have been entitled to the damages. Hottinguer and 
Co., having paid the bill for the honor of the bank, became the holders, and 
could recover the damages from it or the drawer. But they being the de- 
positories of the bank, charged it with the amount they paid, by which the 
bank was remitted to its original character as payee and holder of the bill. 
In this light the bank was viewed and treated by the government, for it paid 
not only the principal sum and interest to the hank, but also the costs of 
protest and other expenses chargeable under the laws of France. But the 
damages allowed by the statute were refused. 

It has been intimated that these damages must be considered as a penalty, 
and not as a part of the bill. This is a mistaken view of the subject. 

Had there been no statute, the bank, as the holder of the bill, would have 
been equally entitled to damages. They would have been claimed on a dif- 
ferent principle, and might have been of a greater or less amount according 
to circumstances. The origin and character of a bill of exchange are found 
in the law-merchant: that law which pervades the commercial world, and 
which, though founded on usage, has become as fixed and definite as any 
other branch of the law. Under this law the drawer of a bill in this country 
payable in a foreign country is liable, should such bill be protested, not only 
for the costs of protest and other incidental charges, but also to re-exchange 
on the bill. The exchange is sometimes direct, at other times circuitous, 
depending in some degree upon the commercial intercourse between the 
countries where the bill is drawn, and where it is made payable. Between 
this country and France, the exchange is often, if not generally, by the way 
of London. 

The bill under consideration having been protested at Paris for non-pay- 
ment, the holder under the general commercial law was entitled to a bill 
drawn at that place, payable in this city, for such sum as would pay the 
original bill at Paris, including costs of protest and other legal charges. This 
is re-exchange, and it varies, as must be seen, with the fluctuations of com- 
mercial intercourse, influenced somewhat by local circumstances and the 
general state of the money market. In some instances, owing to peculiar 
circumstances, re-exchange has been found to exceed forty or even fifty per 
cent. To avoid so ruinous a charge, so uncertain a rule of damages, and 
one so difficult to establish by evidence, the state of Maryland, and almost 
all the other states of the Union, have fixed, by legislation, a certain amount 
of damages on protested foreign bills, in lieu of re-exchange. Experience 
has shown that this is a judicious regulation. It relieves the parties to the 
bill from great uncertainty, and promotes punctuality by showing the drawer 
what damages he must pay on the dishonor of his bill. Fifteen per cent. on 
the principal sum, which the statute adopts, may be greater than the actual 
re-exchange in the present case. But, whether this be so or not is not open 
for inquiry. Itis believed that if this per cent. excluded the re-exchange, at 
the time this bill was protested, there are many other cases in which it 
would fall short of that charge. The statute has, probably, fixed an amount 


39 





306 Legal Miscellany. 


which would be an average charge for re-exchange. This being the basis 
of the act, the damages cannot be considered as a penalty. The damages 
given by the statute are as much a part of the contract as the interest. On 
this point there is believed to be no difference of opinion among enlightened 
courts or commercial men. 

The doctrine of re-exchange is founded upon equitable principles. A bill 
is drawn in this country, payable at Paris, in France. The payee gives a 
premium for it under the expectation of receiving the amount at the time 
and place where the bill is made payable. It is protested for non-payment. 
Now the payee and holder is entitled to the amount of the bill in Paris. The 
same sum paid in this country, including costs of protest and other charges, 
is not an indemnity. The holder can only be remunerated by paying to him, 
at Paris, the principal, with costs and charges; or by paying to him in this 
country those sums, together with the difference in value between the whole 
sum at Paris, and the same amount in this couatry. And this difference in 
value is ascertained by the premium on a bill drawn in Paris and payable in 
this country, which should sell at Paris for the sum claimed. The statute 
of Maryland then is founded on equitable considerations, although the rule 
of damages may be considered arbitrary, as it does not yield to circumstances. 

In this case the bank purchased the bill from the government and paid for 
it. It was sold and transferred by the bank. But the bill not being paid to 
the holder, the bank paid the amount of it, including the costs of protest and 
other charges, to Hottinguer and Co., at Paris, who had taken it up supra 
protest, for the honor of the first endorser. The bank, in this manner, came 
again into possession of the bill, the endorsements, in effect, being stricken 
out. In a commercial and legal sense, then, the bank is the holder of the 
bill, and has the same claim for damages as if it had never been endorsed. 
Had the government been suable by the bank, it must have declared and re- 
covered as payee and holder, and not as endorser of the bill. 

No objection is taken, in the bill of exceptions, as to the liability of the 
government to damages, on a protested bill of exchange drawn by it, the 
same as an individual. No such question, therefore, arises in this case. As 
the holder of a protested bill, the government exacts damages ; it would seem 
to be equitable, therefore, that as drawer, under like circumstances, it should 
pay them. 

Upon the whole, we think, that in view of the circumstances of this case, 
the bank is entitled to the fifteen per cent. damages, under the Maryland 
statute, and that, consequently, the instructions of the Circuit Court were 
erroneous. The judgment of that court is, therefore, reversed, and the cause 
is remanded to that court, and a venire de novo is awarded, &c. 

Mr. Justice Catron. 

By the instructions given by the Circuit Court, the controversy is made to 
turn on the construction of the statute of Maryland; nor does the record 
raise any question on the transaction growing out of the fact, that it was one 
between governments, to obtain a sum of money due from the one to the 
other; in which the corporation acted as an instrument and agent, in a form 
suggested by itself, to obtain the money. For instance: if it be true, that 
the United States, in fact, received no money from the bank for the bill, it 
not having been charged to the bank ; this being found, with the additional 
fact, that the parties intended to await the event of payment, or refusal, on 
the part of France, and let the bank hold and use the money awaiting the 
event; then the question on the equity of the case may arise. But the jury 
did not pass on any such facts, the instruction given rendering the inquiry 
unnecessary ; and so it cut off every other question the plaintiff might have 
raised in opposition to the offset claimed. 
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The foregoing is given merely as an instance, to show that no question 
arises on the record, but on the construction of the act of 1785. 

The statute provides for two classes of cases: Ist, ‘the owner or holder 
of the protested bill, or the person or persons, company, society, or corpora- 
tion entitled to the same ;”? and 2dly, ‘‘any endorser of the bill who should 
pay to the holder, or the person or persons, company, society, or corporation 
entitled to the same, the value of the principal and the damages and interest.” 

In the first class, the “‘owner or holder,”’ &c., shall have a right to receive 
and recover so much current money as will purchase a good bill of exchange 
of the same time of payment, and upon the same place, at the current ex- 
change of such bills, and also fifteen per cent damages upon the value of the 
principal sum mentioned in such bill, and costs of protest, together with 
legal interest upon the value of the principal sum mentioned in such bill, 
from the time of protest, until the principal and damages are paid and 
satisfied. 

In the second class, the endorser who has paid the principal, damages, 
and interest, shall have a right to receive and recover the sum paid, with 
legal interest upon the same, from the drawer or any other person or per- 
sons, company, society, or corporation, liable to such endorser upon such 
bill of exchange. 

It is not necessary to inquire whether this statute includes all possible 
cases, and if it does not, by what law the cases so unprovided for would be 
governed, because the bank is seeking, in this instance, to bring itself within 
the statute; unless it does so, the precise claim of fifteen per cent. cannot be 
sustained. The charge of the court below was twofold. 

{. That the case was governed by the law of Maryland, and 

2. Construing that law. 

The bill of exceptions includes both points; but this court has proceeded 
to examine and decide the cause on the second only, passing over the first. 

The bank must then bring itself within one of the two classes above de- 
scribed; let us examine them in order. 

Was the bank at the time when its present rights accrued, the “owner or 
holder of the bill”? I say at the time its present rights accrued, because this 
general proposition includes the rights acquired at the time of protest, or ac- 
quired subsequently—each of which branches must be separately examined. 

The bill was endorsed to Messrs. Baring, Brothers and Co., of London, on 
some day which the record does not state: that it was sold to the Barings, 
and not sent over for collection, is not controverted, nor open to question. 

It was then passed by endorsement to N. M. Rothschild, and from him to 
the Messrs. Rothschild in Paris, in whose possession it is found on the day 
that it became due. It was at their request that a demand was made, by 
the notary, for payment, and upon refusal, that the bill was protested. So 
far, they appear to have been, and no doubt were, both the “owners and 
holders of the bill,’ and the only “‘persuns entitled to the same at the time 
of the protest.” 

Hottinguer and Co. intervened immediately after protest, and paid the bill 
for the honor of the bank. What rights were then acquired ? 

It will not be necessary to examine and decide whether they acquired a 
right to fifteen per cent damages or not; or to comment upon the want of 
harmony in the law, if it were to allow to a volunteer, who had no right to 
complain of anybody, the same damages which it gives to a disappointed 
and suffering party expressly because he has been put to great inconvenience 
and to hazard of discredit, by the omission of the drawer to provide the ne. 
cessary funds to meet the bill. The books and cases all recognise the right 
of such a volunteer to principal, interest, and costs. If Hottinguer and Co. 

























































































































































































308 Legal Miscellany. 


were the parties to this suit, it would become necessary to examine the 
question of their claim to damages; but we are now investigating the rights 
of the bank. 

Granting that the Messrs. Rothschild, immediately upon protest, became 
vested with the right, under the statute, to “receive and recover’ from the 
drawer fifteen per cent. damages in addition to the other sum pointed out in 
the law; and granting also, for the sake of the argument, that all these 
rights passed to M. Hottinguer, with the delivery of the bill, it is clear that 
he was vested with a right that he could exercise or not at his pleasure. If 
he forbore to claim the damages, he mutilated the rights attached to the bill, 
supposing all the rights of the parties to be transferred with the bill from 
one to another. His right to relinquish the damages cannot well be disputed. 
It was property, and could be given away. It is not our province to inquire 
into his reasons; we can deal only with facts. It appears from the record, 
that instead of charging fifieen per cent. damages, he contented himself with 
charging a commission of one-half per cent., amounting to 24,283 francs 
and 33 centimes; less than $5,000. This commission may have been paid 
to him by the bank, and it appears from a report from the first auditor’s 
office, dated July 29, 1837, that this commission would be paid by the United 
States to the bank upon presentation of a proper voucher. 

There is nothing in the record to show that Hottinguer and Co., even up 
to this time, sanction this claim of fifteen per cent., or that the bank intends 
to pay it over to Hottinguer and Co, if it shall succeed in compelling the 
United States to pay it. On the contrary, the claim of the bank appears to 
be prosecuted for its own benefit; and the result will be that the bank, if it 
succeeds in this suit, will pay to Hottinguer and Co. less than $5,000, and 
keep $165,000 for itself. 

At the time of the protest, and immediately afterwards, comprehending 
the payment supra protest, and protest itself, either Rothschild or Hottinguer 
and Co, were the ‘‘owners or holders” of the bill, as described in the first 
class of the statute, and of course no rights whatever accrued to the bank. 
Did it subsequently acquire any ? 

In what particular manner the bill was transferred by Hottinguer and Co. 
to the bank after protest and payment—whether by general or special en- 
dorsement, or by a receipt upon the bill—the record does not show. It only 
says that “the bill of exchange and protest were transmitted to the bank, 
which thereby, and by reason of the premises, became and were again hold- 
ers and owners of the same.’’ But the claim for fifteen per cent. damages 
had been voluntarily waived, as we have seen, by Hottinguer and Co., and 
it is not easy to see how any person claiming under them could have any 
more rights than those which the assignors chose to insist upon. The mere 
possession of the bill is not sufficient, because that possession was accompa- 
nied by a cotemporaneous declaration that Hottinguer and Co. intended to 
claim nothing more than one-half per cent. commission. 

It is not perceived, then, how the bank can bring itself within the class of 
cases provided for in the first branch of the statute. Is it within the second ? 

This depends entirely upon the answer to the question, has it, as endorser, 
paid the damages to the owner or holder of the bill, or to any one? If it has, 
the record does not show it. On the contrary, all that it has paid was the 
commission of a half per cent. to Hottinguer and Co., if indeed it has paid 
that, for there is no evidence of it. The propriety of the statute is not the 
subject of examination ; but it may be remarked that it appears to be founded 
on reason and justice. Every successive endorser, as he transfers a bill of 
exchange, receives from the endorsee its full value; and being thus reim- 
bursed for his outlay in the purchase of the bill, the inconvenience which 








Legal Miscellany. 309 


falls upon somebody when the bill is protested does not touch him. His 
account is already balanced. The reason therefore for allowing damages 
utterly ceases as to him. He has no fresh bill to purchase, either by re- 
exchange or in any other manner. But when he is made responsible, as he 
may be, to the holder, for the amount of the bill and damages, it is fair and 
reasonable that the same liability should travel upward until it is ultimately 
fastened upon the drawer; each endorser being obliged to refund to the one 
below him exactly what that one has been compelled to pay. But the bank 
has not paid these damages, and consequently is not within the second class 
of cases, 

Being not within the statute at all, the claim for damages cannot be sus- 
tained. 

The argument that the fifteen per cent. is not damages, but exchange, is 
entirely unsound, as I conceive, in this case. The statute gives exchange 
from the place of drawing interest, costs of protest, and fifteen per cent. 
damages, in addition. The first is indemnity; the second a penalty. By 
commercial men the first is construed liberally, as within the general rule 
governing bills of exchange, with the difference of estimating the exchange 
from the place of drawing, instead of re-exchange; the right to the penalty 
is strictly construed, according to the words of the statute. Its plain meaning 
must govern the merchant and business man ; for him it was made. He is 
told that the owner of a bill, at the time of its protest, shall be entitled to fif- 
teen per cent. damages from the drawer, or endorser, in every case; and 
that the endorser shall be entitled to the same, (from the drawer, or a prior 
endorser,) provided the owner makes him pay the fifteen per cent.; not 
otherwise. And this I understand to have been the uniform mode of pro- 
ceeding under the statute by the merchants of Maryland, under the Ist and 
3d sections of the act; nor does it appear by the books of reports of that 
state, that this interpretation by business men has ever been questioned in 
the courts of justice there. For the reasons stated, I think the instruction 
given to the jury in the Circuit Court was proper, and that the judgment 
ought to be affirmed. 

Mr. Justice Wayne. 

1 concur in the opinion that the judgment of the court below ought to be 
reversed, but not for the reasons given in the opinion of the court. 

Orpver.—This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States, for the Eastern District of Penn- 
sylvania, and was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of said Circuit 
Court in this cause be, and the same is hereby reversed ; and that this cause 
he, and the same is hereby remanded to the said Circuit Court, to award a 
venire facias de novo. 
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AppeaL To THE Supreme Covrt or THE Unitep Srares, 
January Term, 1847. 


The United States, Plaintiffs in error v. The Bank of the United States. 


In the case of the United States v. the Bank of the United States (2 Howard, 711,) the 
court is of opinion that the question on the,structure of the bill is an open question, 
and for the first time presented to this court for decision. 

The statute of Maryland of 1785, in its terms, does not embrace a bill of exchange 
drawn on a foreign government. 

A bill of exchange in form, drawn by one government on another, as this was, is not 
and cannot be governed by the law-merchant, and therefore is not subject to protest 
and consequential damages. 
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This case was brought up, by writ of error, from the Circuit Court of the 
United States for the Eastern District of Pennsylvania, and was a contin- 
uation of the same case between the same parties, which was reported in 
Howard’s Supreme Court Reports, vol. ii. page 711. 

Being sent back to the Circuit Court, it came up for trial in November, 
1844, when the jury, under the instruction of the court, found a verdict for 
the defendants below, viz. the bank. 

At the trial, a bill of exceptions was filed, which brought the case again 
to this court. 

And the counsel for the said plaintiffs requested the learned Judge to 
charge the jury— 

1. That the evidence in the cause does not show a contract between the 
government and the bank for the sale of a bill of exchange, but an undertak- 
ing on the part of the defendants, as the agents of the plaintiff, to transfer to 
the United States the first instalment due under the treaty with France, and 
that the bill was only one of the instruments for carrying the same into effect. 
And further, that the question of agency is for the jury to decide. 

2. That the act of Maryland of 1785, under which the defendants claim 
damages, does not extend to the United States. 

3. That the bill in question, being drawn by one government upon anoth- 
er, and upon a particular fund, is not a bill of exchange within the legal 
meaning of the terms, and is not embraced by the statute. 

4, That the defendants, being endorsers of the bill, and not the holder or 
owners at the time of protest, are not entitled to the damages, since they 
have not paid them. 

But the Circuit Court refused to instruct the jury as requested by the 
plaintiffs’ counsel, 

The cause at the present session of the Supreme Court was argued by 
Mr. Clifford, (the Attorney-General,) and Mr. JVelson, for the United States, 
the plaiotiffs in error, and by Mr. Sergeant, for the Bank. 

Mr. Clifford assigned five causes of error, viz. 

Ist. That the bill upon which the damages in controversy are claimed by 
the defendants in error, under the circumstances stated in the record, is not 
a bill of exchange and embraced by the Maryland statute of 1785. 

2d. That if a bill of exchange within the terms of that statute, the statute 
does not extend to the United States, so as to render them liable to the pay- 
ment of the fifteen per cent. damages claimed by the defendants. 

3d. That the evidence in the cause does not show a contract between the 
plaintiffs and the defendants for the sale of a bill of exchange, but an under- 
taking on the part of the defendants, as the agents of the government, to 
transfer to the United States the first instalment due under the treaty with 
the King of the French of the 4th July, 1831, and that the bill in question 
was one of the instruments for accomplishing that object. 

4th, That the defendants, being endorsers of the bill, and not owners or 
holders at the time of protest, are not entitled to damages, since they have 
not paid them. 

5th. That there was error in the charge of the court below in having in- 
structed the jury that the defendants were entitled to their verdict, thus with- 
drawing from the consideration of the jury the facts which they alone were 
competent to find. 

Opinion of the Court, delivered by Justice Catron. 


The United States sued the Bank of the United States for a dividend on 
stocks held by the government in the bank, and the defendant pleaded and 
relied in defence on a set-off, being the damages claimed by the defendant 
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of fifteen per cent. on a protested draft in the form of a bill of exchange, 
drawn by the government of the United States on the government of France, 
for a sum of money due from the latter government to the former, by oom | 
stipulations, to obtain possession of which the draft was drawn. The ban 
was the payee and original holder. The holders at the time of protest (Messrs. 
Rothschilds of Paris) caused it to be protested for non-payment; and Hot- 
tinguer & Co. intervened immediately after, and took up the draft for the 
honor of the bank, The corporation refunded to Hottinguer & Co. the 
amount advanced, including interest and charges, together with one 
half per cent. commission, and thus again became possessed of the bill. 
The Circuit Court, on a former trial, held that the damages claimed as a 
set off depended on a statute of Maryland of 1785; that by the statute the 
holder at the time of protest alone could demand damages from any previous 
party to a bill, and that if he failed to do so, and recovered less from any 
previous endorser, the latter could only recover the amount actually paid 
(with interest and charges accruing subsequently) from the drawer; and 
therefore the bank could set up no claim by force of the statute of Maryland, 
taking its own assumption to be true, that this was a legal bill of exchange, 
and properly subject to protest. This instruction altogether rejected the de- 
fence relied on, and the jury found for the plaintiffs; and from that decision 
the defendants prosecuted a writ of error to this court. When the cause 
came before us in 1844 (2 Howard, 711,) this single question was presented 
for our determination ; nor could this court decide any other question; and 
such was the unanimous opinion of the court, although the Judges then 
present differed as regarded the true construction of the statute of Maryland ; 
the majority holding the construction of the Circuit Court to have been 
erroneous, and that the bank, as payee,on taking up the draft from Hot- 
tinguer & Co., had the same right to demand damages under the statute that 
the holder had at the time of protest. The court, however, when giving its 
opinion, threw out some suggestions on the structure of the bill; first re- 
marking, that, “‘before we consider the rulings of the court excepted to, it 
may not be improper to notice the structure of the bill, which has been 
much commented on by the counsel, though, not having been excepted to 
by the government, it is not a matter for decision.” The instruction given 
cut off every other question the government might have raised in opposition 
to the set-off claimed ; and as this court, when acting as a court of errors, 
can only legitimately revise the questions of law that have been raised and 
decided in the Circuit Courts, it must of necessity, on a second writ of error 
being prosecuted, have power to revise such rulings of the court below on 
the second trial as affect the merits of the controversy, and to pass on the 
questions not previously presented, as open questions, in the particular 
cause. However high the regard of judges that did not concur may be for 
the views entertained and expressed by other judges, on a question of law 
not brought up for decision, still it is impossible to recognize such views as 
binding authority, consistently with the due administration of justice ; as by 
doing so the merits of the controversy might be forestalled, without proper 
examination. We therefore feel ourselves at liberty to treat of the structure 
and character of the instrument before us as an open question. And so, 
also, we deem the question open, whether the statute of Maryland subjected 
to protest and damages a government. The statute provides—“That upon 
all bills of exchange hereafter drawn in this State on any person, corpor- 
ation, company, or society in any foreign country, and regularly pro- 
tested, the owner or holder of such bill shall have a right to so much 
money as will purchase a good bill of the same time of payment, and 
upon the same place, at the current rate of exchange of such bills; 
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and also fifteen per cent. damages upon the value of the principal 
sum mentioned in such bill, with costs of protest, together with legal 
interest,”? &c. The United States refunded to the bank, on the return of 
the draft, the principal sum, together with all the charges actually incurred 
hy the bank, and the interest accruing from the date of drawing to the time 
when the money was refunded; but refused to pay the fifteen per cent. 
damages claimed by the bank. This refusal was not founded on the true 
construction of the Maryland statute; the government insisting it had no 
application to the transaction, but that the drawing was of nation upon 
nation, and not governed by the law-merchant; and that the form of one 
of the instruments making up the transaction did not and could not alter its 
character or legal effect, so as to bring it within the law-merchant. That 
the government was only bound to do equity to the bank to the extent of 
the amount refunded to Hottinguer & Co. And these conflicting assump- 
tions make up the question we are now called on to determine, as will be 
seen by referring to the third and fourth instructions asked to be given 
to the jury, on part of the plaintiffs, on the second trial; they are as 
follows : 

«3. That the bill in question, being drawn by one government upon 
another, and upon a particular fund, is not a bill of exchange within the 
legal meaning of the terms, and is not embraced by the statute. 

**4, That the defendants, being endorsers of the bill, and not the holders 
or owners at the time of protest, are not entitled to the damages, since they 
have not paid them.” 

Being refused, the judge stated to the jury, that “these questions appear 
to me to have been determined by the Supreme Court of the United States 
in the present cause in favor of the defendants;” and further remarking, 
that, “if 1 am mistaken in their views on this, it will be corrected by a re- 
examination of the cause in that court.” 

That the judge was mistaken as regarded the questions arising on the 
third instruction, we have already stated; but in regard to the fourth in- 
struction, the charge was proper, as the question presented by it had been 
decided. 

Suppose, then, a bill of exchange could be drawn by the government of 
Maryland, or by the government of the United States in this District, as the 
successor of Maryland, on the government of France ; would the statute of 
Maryland give damages to a holder in case the bill was dishonored by France, 
and formally protested? The statute provides for damages upon all foreign 
bills drawn in that state, ‘‘on any person, corporation, company, or society.” 

Is the government of France either a person, corporation, company, or 
society, within the meaning of the act? If it is, and was indebted, and 
could be drawn on and protested, then it follows that the drawer of the bill 
(in such an instance as this,) on taking it up and paying the damages, could 
lawfully demand from France, as drawee, the damages paid, and rightfully 
enforce the demand by the sword, if payment was refused; as the demand 
would be a perfect right, and this the ultimate remedy. In our opinion, 
Maryland, by her act of 1785, never contemplated the idea that a foreign 
government should be subject to be drawn upon by bills of exchange, and 
to protest and damages as incidents, like individual persons, or trading com- 
panies, or corporations ; but that the statute had reference to the latter only; 
and that therefore this bill, on its face, “is not embraced by the statute,” in 
the language of the rejected instruction. 

The second consideration arising on the instruction involves the structure 
and character of the instrument, not so much in form, as in substance ; for 
the name of the instrument cannot change its nature and character. The 
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draft was drawn by one government on another, and of necessity accompa- 
nied by other documents, and the question is, was it a negotiable bill of ex- 
change, in the legal meaning of the terms. The Circuit Court held that it 
was; and this is the prominent legal point in the cause, or at least has been 
so treated at the bar, and on which this court has bestowed much consider- 
ation. 

A bill of exchange is an instrument governed by the commercial law; it 
must carry on its face its authority to command the money drawn for, so 
that the holder, or the notary, acting as his agent, may receive the money, 
and give a discharge, on presenting the bill and receiving payment; or, if 
payment is refused, enter a protest, from which follows the incident of 
damages. But if no demand can be made on the bill standing alone, and it 
depends on other papers or documents to give it force and effect, and these 
must necessarily accompany the bill and be presented with it, it cannot be a 
simple bill of exchange, that circulates from hand to hand, as the represen- 
tative of current cash. 

It follows, as we suppose, from the character of the drawer and the 
drawee, and the nature of the fund drawn upon, that this transaction could 
not be governed by the commercial law; much less by a statute of Mary- 
land, which happened to be in force in the District of Columbia, where the 
draft was drawn. 

But it is insisted, and with much plausibility, that as between the bank 
as payee, and the United States as drawer, no such objections can be alleged 
by the United States; they having assumed the draft to be a bill of exchange, 
and dealt with it as commercial paper, are bound by the assumption. Suill, 
the question meets us, that no form of draft could authorize a legal demand 
upon the drawee (France) on the face of the draft. So far from being a 
simple paper, carrying its authority to receive the money with it, the parties . 
now before the court conceded, at the time the drawing took place, by ob- 
taining the power, that the right to receive the money did mainly depend, 
and must depend, on the power signed by the president, and countersigned 
by the secretary of state, with the seal of the United States attached, and the 
communication of the facts in official form, and through the proper channel, 
to the government of France, that is, through its department of foreign af- 
fairs. These were the conditions and contingencies with which the draft 
was encumbered. They were legal consequences, apparent on its face, and 
are yet more apparent by the accompanying facts that tcok place at the time 
of drawing. 

Again. This pon pt | is between the original parties; the law govern- 
ing the dealing, each was bound to know; the facts they did know equally 
well; and if a mutual mistake was made in supposing that a negotiable 
commercial instrument could be founded on our claim against France, this 
mistake cannot change the commercial law, which in our opinion could not 
be made to apply to the subject-matter of drawing, nor in any form of in- 
strument founded on the subject-matter. 

The principal argument adduced to sustain the set-off claimed is founded 
on the fact, that by an act of congress the secretary of the treasury had a 
discretion to adopt any appropriate means to obtain the money, and that a 
bill of exchange was an appropriate means. To this assumption it may be 
answered, that France was not bound by the act of congress, but by the 
treaty; it stipulated, “that the indemnity of twenty-five millions of francs 
should be paid, in six annual instalments, into the hands of such person or 
persons as should be authorized to receive it. We repeat that this authority 
was to come from our government to the French government; was to pass 
through the department of state here, and through the department of foreign 
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affairs there, and thus only could it reach the minister of finance, M. Hu- 
mann. Our secretary of the treasury could not communicate with the min- 
ister of finance, nor with any other functionary of the French government, 
and therefore the bill drawn by Mr. McLane on M. Humann, standing alone, 
was idle as waste paper, notwithstanding the act of congress, in so far as 
the French government was concerned. Nor had M. Humann any power 
to pay the money, had it been in the treasury, until instructed to do so by 
the department of foreign affairs. 

i. For these reasons, we are of opinion that the question on the structure 
of the bill is an open question, because for the first time presented to this 
court for decision. 

2. That the statute of Maryland, of 1785, in its terms, does not embrace 
a bill of exchange drawn on a foreign government. 

3. That a bill of exchange in form, drawn by one government on another, 
as this was, is not, and cannot be, governed by the law-merchant; and that 
therefore it ‘s not subject to protest and consequential damages. 

And on these grounds we order that the judgment of the Circuit Court be 
reversed, and that the cause be remanded to that court for another trial there- 
of, on the principles stated in this opinion. 

Mr. Chief Justice Taney filed the following memorandum : 

The chief justice withdrew from the bench in the argument of this case, 
having given an official opinion, when he was attorney general of the United 
States, against the claim made by the bank, and concurring altogther with 
the above opinion given by the court. 


Opinion of Justice McLean. 


I dissent from the opinion of the court No point is made in this case 
which was not elaborately discussed and substantially ruled in the same 
case, reported in 2 Howard, 711. It is true, the structure of the bill, and 
the liability of the government to the damages claimed, not being points 
made in the former bill of exceptions, were not authoritatively adjudged. 
But these points were so connected with the construction of the Maryland 
statute, the question then before the court, that neither the counsel nor the 
court could escape their consideration. No other instrument than a foreign 
bill of exchange is embraced by the statute, and if the government be not 
liable to damages on a protested bill, no decision could have been given 
against it. 

The points were as fully and as ably argued then, as they have been at 
the present term. The addition of one learned counsel at the bar is the only 
change in the advocates. But the changes on the bench show the uncer- 
tainty of life, and the emptiness of human hopes. Two judges, distinguished 
for their great learning and ability, who participated in the former judgment, 
have gone to their account; ill health causes the absence of another, and 
the opinions of the two now present remain unchanged. We submit, as 
we are bound to do, to the views of our four learned associates who now 
decide this case. 

It is insisted that the bank did not purchase the bill of exchange from the 
government, but acted as its agent, using the bill as an instrument through 
which to perform its agency. 

By the fifteenth section of its charter the bank, when required by the sec- 
retary of the treasury, was bound “to give the necessary facilities for trans- 
ferring the public funds from place to place within the United States or ter- 
ritories, without charge.”” But this duty was limited to transfers within the 
Union, and did not extend to foreign countries. 

The correspondence between the secretary of the treasury and the presi- 
dent of the bank, in relation to this bill, shows a purchase of it by the bank. 
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in his first letter to the bank, dated the 31st of October, 1832, the secretary 
of the treasury states the amount due under the French treaty; that it was 
made his duty to have the amount transferred to the United States, and the 
views of Mr. Biddle as to the mode of transfer were solicited. In his answer 
Mr. Biddle says—*The simplest form would be the sale of a bill on Paris, 
drawn by the secretary of the treasury ;” that “the bank has already in Paris 
a larger sum than it has any immediate use for, yet it is not indisposed to 
increase it, because it may hereafter have occasion for the fund, and because 
it is believed that, if the terms can be made acceptable, the purchase of the 
whole by the bank would be the best operation for the government.” The 
rates of exchange are then stated, and a proposition to purchase the bill at a 
certain per cent. 

On the 26th of January ensuing, the secretary says he is ready to draw 
the bill, and adds—“I presume the bank is still disposed to purchase, and 
on the terms offered in your letter of the 5th of November.” And also he 
says—‘lIt is desirable that the credit be given to the treasurer by the bank, 
on receiving the bill.’ 

To this letter Mr. Biddle replies, that the rate of exchange has declined 
between England and France, and that the bank could not take the bill on 
the terms at first proposed. On the 6th of February the new terms were 
accepted, and on the following day the bill was transmitted, and its proceeds 
were placed on the books of the bank to the credit of the government. 

These facts show a proposal to sell the bill by the secretary, and an agree- 
ment to purchase it by the bank at a certain per cent.; that the bill was 
drawn and forwarded to the bank, and that for the amount of it a credit was 
entered to the government. In the face of these statements, which show a 
— of the bill beyond all doubt, it is extraordinary that the fact should 

controverted. 

It is contended that the bill, “under the circumstances stated in the re- 
cord, is not a bill of exchange, and is not embraced by the Maryland statute 
of 1785.” 

The secretary of the treasury proposed to sell a bill of exchange to the 
bank, and the bank agreed to purchase a bill. On its face it is called a bill 
of exchange, and it was negotiated as such by the bank to Baring, Brothers 
and Co., of London, and by them to N. M. Rothschild, who endorsed it to 
Messieurs D. Rothschild, Brothers, of Paris. When the bill became due, a 
demand of payment was made on the drawee, and a protest for non-payment, 
which was followed by due notice to the drawer. The government paid the 
cost of protest and other expenses to the bank, and also the commissions 
charged by Hottinguer and Co., who took up the bill, supra protest, as the 
agents of the bank; but the fifteen per cent. damages given by the Maryland 
statute were refused. And in a letter to the secretary of the treasury, the 
attorney general says—*‘I have carefully examined the claims presented by 
the Bank of the United States, on account of the protest of the bill of ex- 
change drawn by you on the French government,” &c. “The account,” 
he says, “‘stated by the bank, if supported by proper vouchers, appears to be 
correct, with the exception of the claim of fifteen per cent. damages on the 
amount of the bill.” 

But now it seems that these eminent civilians and bankers were ignorant 
of the legal import of this instrument—men who had been all their lives 
conversant with bills of exchange, and who had used them in their moneyed 
operations annually, to an amount equal to, if not greater than, the revenue 
of this government. Yet these men, the richest and most experienced bank- 
ers in the world, were mistaken in calling and treating this paper as a bill 
of exchange. And the government, too, were reprehensible for paying the 
costs of protest, for such costs could be charged only on a bill of exchange. 
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Against all this knowledge, experience, and action, it is now contended 
that the paper is a mere assignment, or any thing else than a bill of exchange. 
That designation is repudiated, not the less zealously for having been the 
result of second thought. 

But what are the new lights shed upon this question? 

Two documents are found in the present record, which were not before 
the court at the former argument; and these, it is said, have a material bear- 
ing on the case. The first is a letter dated 8th February, 1833, from the 
secretary of state to Mr. Niles, our charge d’affaires at Paris, informing him 
that a bill had been drawn on the French government for the first instalment 
and interest under the treaty, in favor of Samuel Jaudon, cashier of the Bank 
of the United States, and requesting that notice should be given of the ar- 
rangement to the French government. 

This is nothing more than a letter of advice, which usually precedes a bill 
of exchange, of which the payee in this instance had no knowledge. It, 
however, conduces to show the nature of the transaction, as not only the 
substance of a bill of exchange was regarded, but also its form and accom- 
paniment. 

The other document was under the seal of the United States, and signed 
by the president and secretary of state. It stated the substance of the treaty ; 
the act of congress authorizing the secretary of the treasury to have the in- 
stalments, as they became due, transferred to the United States; and that 
the secretary had drawn a “‘bill on the minister and secretary of state for the 
department of finance of the French government, payable at sight, for four 
millions, eight hundred and fifty-six thousand, six hundred and sixty-six 
francs and sixty-six centimes, being the amount of the first instalment, pay- 
able to the United States, under the said convention, on the second of the 
present month of February, and of the interest which is payable at the same 
time ; which bill is payable to Samuel Jaudon,” &c., and the president rati- 
fies the act of drawing the bill, and the receipt which shall be given, &c. 

Now this paper is supposed to take away from the bill of exchange its 
character as a commercial instrument. It can have no other effect than to 
show that the secretary had authority to draw the bill. It was no part of 
the bill of exchange, and indeed was not necessary to its negotiability. The 
endorsement of Jaudon implied an undertaking that he was the cashier of 
the bank, and'that the bill was genuine and would be paid. No one can 
doubt that the payment of the money by the French government on the bill, 
without any additional evidence, would have been good. The bill upon its 
face was perfect, and authorized the holder to receive and receipt for the 
money. 

At most, the document can only be considered as authenticating the law 
under which the sécretary acted in drawing the bill. And this was all that 
the French government, under any circumstances, could require. But sup- 
pose this paper was a power of attorney, signed by the president, authorizing 
the secretary to draw the bill; would that change or in any way affect its 
commercial character ? 

Any person may draw, accept, or endorse a bill by his agent. A partner 
may endorse for the firm. And this authority may be by parol or writing 
not under seal. So a corporation may draw by its agent. Banks are in the 
constant practice of drawing bills through their cashiers. And has it ever 
been supposed, that, if evidence accompanied or was attached to the bill of 
the authority of the drawer, it impaired its commercial properties? Mr. 
Chitty says, in his Treatise on Bills, p. 27—“ Where a bill is not signed by 
the party himself, the party taking it must first satisfy himself that the agent 
had power so to act for the supposed principal.” In the case of the East 
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India Company vs. Tritton, 3 Barn. & Cres. 280, three bills upon the East 
India Company were payable to Hope or order; they got into possession of 
Card, who endorsed them for Hope. Card had a power of attorney from 
Hope, but it was not sufficient to warrant these endorsements. This power 
being seen by the holders of the bill, they were bound by it, as having notice 
of its extent. 

But a bill drawn by an agent, under a power, was never supposed to be 
less a bill than if it had been drawn by the principal. And in such cases 
the assignee has only to satisfy himself that the drawer acted under a proper 
authority. This no more vitiates the bill, than evidence of the genuineness 
of the signature,of the drawer. The bill in question was complete upon its 
face, and it is inconceivable to me how the paper signed by the president 
can affect it. 

In the argument it is supposed that, in drawing this bill, the government 
acted in its sovereign capacity. The idea of attaching sovereignty to all the 
agengies of the government, however exercised, is as novel as it is uncon- 
stitutional, Cover every transaction of the agents of the government by the 
attributes of its sovereignty, and a despotism, characterized by the grossest 
acts of injustice and oppression must result. 

A bill of exchange derives all its properties from the commercial law. It 
is a most convenient instrument for the transfer of funds from one country 
to another. And its chief and only value, in this respect, arises from the 
legal principles with which it is invested, and which regulate the duties and 
liabilities of those who become parties to it. In negotiating such an instru- 
ment, the government does not act in its sovereign capacity. It becomes , 
subject, like all other parties to the bill, to the commercial principles which 
govern it. 

In the case of the United States vs. Administratrix of Barker, 12 Wheat. 
559, it was held, that “‘whenever the government of the United States, 
through its lawfully authorized agents, becomes the holder of a bill of ex- 
change, it is bound to use the same diligence in order to charge the endorser 
as in a transaction between individuals.” And in that case the endorser was 
held to be discharged by the negligence of the government. And again, in 
the United States vs. Bank of the Metropolis, 15 Peters, 392, the court say— 
«When the United States, by its authorized officer, become a party to nego- 
tiable paper, they have all the rights and incur all the responsibility of indi- 
viduals who are parties to such instruments. We know of no difference 
except that the United States cannot be sued.” 

These decisions, and many others that might be referred to, put an end to 
the assumption, that a bill of exchange drawn by the government is an act 
of sovereignty, or any thing different in principle from a bill drawn by an 
individual. Whether drawn by the government or an individual, a bill of 
exchange is the same commercial instrument, and subject to the same law. 
No principle is better settled than this by the decisions of this court. 

But it is supposed that there is something in the character of the drawee, 
the French government, which destroys the commercial character of the 
bill. This position is as unsustainable as that of the character assumed for 
the drawer. The bill was drawn on M. Humann, the minister of finance of 
the French government. The money was due, and the payment of it was 
subject to no contingency from the face of the bill, nor from any circum- 
stance connected with it. The drawer guaranteed the payment of the bill 
on presentation by the holder, under all the responsibilities which the law 
attached. A demand, protest, and notice were the only conditions on which 
these responsibilities were to become fixed. These conditions have been 
performed by the bank, and the government has acknowledged its liability 
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by paying a part of the damages claimed. But throwing itself upon its 
sovereignty, the government refuses to pay the damages claimed under the 
statute of Maryland, on the ground that the instrument is not a bill of ex- 
change. If this ground be true, the costs of protest should not have been 
paid by it. 

It is contended, that, as the question is now here, between the original 
parties to the bill, the bank may be supposed to have taken the bill under a 
full knowledge that it might not be paid by the French government; and 
could not be paid by it, unless the chambers should make an appropriation. 
And from this knowledge it is inferred, that the bank took upon itself the 
risk of the punctual payment of the bill. This assumptiontis shown to be 
unfounded by the fact, that the government, on being notified of the protest, 
immediately returned the money to the bank which it had paid on account 
of the bill. Now if there had been any understanding, express or implied, 
such as is presumed, in regard to the punctual payment of the bill, would 
the: government have done this? There can be but one answer to this 
question. 

There was no doubt in the minds of the original parties to this bill, that it 
would be paid on presentation. What was the language of this government 
on receiving notice of the protest? Was the failure of the French chambers 
to make the appropriation received as an apology for the dishonor of the bill? 
That government was informed, in terms not to be misunderstood, that no 
excuse for a delay of payment could be received. That the obligation of the 
French government was absolute, and in no degree dependent on the will 
of the chambers; and an immediate payment was required. The bank, 
shortly after the receipt of this bill, endorsed it to Baring, Brothers and Co., 
in London. This affords the highest evidence that the bank believed the 
bill would be honored. 

It is argued that the French government did not subject itself to a bill of 
exchange, and consequently to the payment of damages on a default of pay- 
ment. This may be admitted, and yet it does not reach the question. The 
bill was not presented until the money was due, and by drawing it our own 
government undertook that it should be paid. This is as well settled as any 
other principle in the commercial law. 

It seems to be considered that the case might have been stronger against 
the government, had it been made by an endorsee of the bill. This cannot 
be correct. Every endorsee, from the face of the bill, had all the notice 
which can be charged against the bank. 

But it is contended that the bill was drawn on a particular fund, and 
therefore was not a bill of exchange. 

It is admitted, if the payment of the bill is made to depend upon any con- 
tingency, it is not a bill of exchange. In the language of Mr. Chitty—*If 
the payment is to depend on the sufficiency of a particular fund, the bill or 
note will be invalid.”” The case of Jenny vs. Herle, 2 Lord Raym. 1361, 
was much relied on in the argument. ‘Herle sued Jenny upon a bill drawn 
by him upon Pratt, and payable to Herle, as follows: ‘Sir, you are to pay 
Mr. Herle £1,945 out of the money in your hands belonging to the proprie- 
tors of the Devonshire mines, being part of the consideration money for the 
purchase of the manor of West Buckland.? Herle had judgment in the 
Common Pleas; but upon a writ of error, the Court of King’s Bench held 
that this was no bill of exchange, because it was only payable out of a par- 
ticular fund, supposed to be in Pratt’s hands, and the judgment was accord- 
ingly reversed.” 

The decision in that case did not turn upon the words on the face of the 
bill, “being part of the consideration money for the purchase of the manor 
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of West Buckland ;”” but on these—“You are to pay Mr. Herle out of the 
money in your hands belonging to the proprietors of the Devonshire mines.” 
The former words here cited in effect are the same as those used in the 
French bill, showing the consideration on which it was drawn; but in 
Herle’s case these words constituted no objection to the bill, and were not 
referred to by the court. The case turned exclusively on the direction to 
**pay out of the money in your hands belonging to the proprietors of the 
Devonshire mines.” Had these words been omitted, the bill would have 
been good. So that the case of Herle, so much relied on by the plaintiffs’ 
counsel, does not show the invalidity of the French bill. 

The bill in Herle’s case, in the language of the court, was payable out of 
money supposed to be in Pratt’s hands. Conseqnently it was payable out of 
no other fund. And if the fund supposed to be in Pratt’s hands was not 
there, then the bill was not payable. Compare this with the French bill: 
“Sir, I have the honor to request you to pay at sight of this my first of ex- 
change, &c., to the order of Samuel Jaudon, cashier of the Bank of the Uni- 
ted States, the sum of four millions, eight hundred and fifty-six thousand, 
six hundred and sixty-six francs sixty-six centimes, which comprises the 
sum of 3,916,666 66 francs, constituting the amount of the first payment to 
be made to the United States, by virtue of the convention concluded between 
the United States and France, the 4th of July, 1831, (deduction made of the 
amount of the first payment, reserved to France by said treaty,) and the ad- 
ditional sum of 940,000 francs, for a year’s interest at four per cent. upon 
the entire sums payable to the United States, dating from the day of the ex- 
change of ratification to the second of February, 1833.” 

Now there is not on the face of this bill any intimation out of what fund 
the French government should pay it. It specifies on what account the bill 
was drawn, showing the amount was due; but this does not affect the char- 
acter of the bill. The instalment “was referred to,” in the language of Mr. 
Chitty, ‘‘in order to show the consideration, and not to render the payment 
contingent.” 

In Burchell, Administrator, &c. vs. Slocock, 2 Lord Raym. 1545, the action 
was on a promissory note, whereby the defendant promised to pay to AB 
£101 12s. in three months after the date of the said note, “value received 
out of premises in Rosemary Lane, late in the possession of G H. The 
court, on demurrer, held this to be a promissory note within the statute.’? 
And so in Hausoullier vs. Hartsinck, 7 Term, 733, the defendant promised 
to pay , or bearer, £25, being a portion of a value as under deposited 
in security for the payment thereof. Upon a special case being reserved, 
the court said they were clearly of opinion, that though, as between the ori- 
ginal parties to the transaction, the payment of the notes was to be carried 
to a particular account, the defendants were liable on these notes, which 
were made payable at all events. 

The question is, whether the payment of the bill is made to depend upon 
any contingency. Now, it is clear this is not done in the French bill. It is 
made payable absolutely, without any condition expressed or implied. 

The maker of a note promised to pay A B eight pounds, so much being 
to be due from me to C D, my landlady, at Lady-day next, who is indebted 
in thatsum to A B. Was held not to be conditional. Chitty on Bills, 139, 
Now, in this instrument the consideration is stated; but that did not vitiate 
the note. The French bill states nothing more, than that the amount drawn 
for was due by treaty. And yet this is supposed to destroy its negotiable 
character. A decision to this effect would, in my judgment, introduce a 
new principle into the law governing bills of exchange. 

Is the bank entitled, under the statute of Maryland, to the fifteen per cent. 
damages ? 
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The argument that the state of Maryland did not intend to subject her 
sovereignty to the provisions of the statute is entitled to but little considera- 
tion. The interest involved does not reach the sovereignty of the state ; and 
it is sufficient to say, there is no exemption of the interests of the state in 
the statute; and in passing it, the legislature intended, as in the enactment 
of every other law, that all legal effect should be given to it. 

The words of the statute are, ‘that upon all bills of exchange hereafter 
drawn in this state on any person, corporation, company, or society in any 
foreign country,” &c.; and it is intimated that these words do not embrace 
a foreign government. In answer to this, it may be said the bill is drawn 
on M. Humann, and is literally within the statute. 

From the cases above cited, it is clear that the government, in drawing or 
negotiating a bill of exchange, subjects itself to all the liabilities of an indi- 
vidual; consequently it is liable to the fifteen per cent. damages, under the 
Maryland statute, if the bank is entitled to them. These damages were 
considered by this court in the former decision as designed by the statute to 
cover re-exchange. This construction is opposed, and it is argued that re- 
exchange is provided for in the statute, where it declares that the holder of 
a protested bill “‘shall have a right to receive and recover so much current 
money as will purchase a good bill of exchange of the same time of payment, 
and upon the same place, at the current exchange of such bill.”? And the 
fifteen per cent. damages in this view are considered as a penalty. 

Instead of covering re-exchange by the above provision, the legislature 
intended to give the holder of the protested bill the money he paid for it, 
varying only as the rate of exchange should be at the time. If the rate of 
exchange at the protest of the bill was lower than when it was purchased, 
the holder, under the statute, would recover less than he paid for it; but if 
exchange had risen, he would recover more. Now, this exchange is limited 
to this country, and therefore cannot have been intended as re-exchange. 
Re-exchange is a bill drawn at the place of payment of the protested bill, 
which shall sell for the amount of such bill. The holder of the French bill, 
on its protest, was entitled, on commercial principles, independently of the 
statute, to a bill on this country which would sell at Paris for the amount of 
the protested bill. This would be a very different sum from that which was 
paid for the bill in this country. The re-exchange depends upon the state 
of trade between the two countries, direct and circuitous, the money market, 
always regulated by the demand and supply, and other circumstances of a 
local character, which show that the price at which the bill was purchased 
in this country can never be the price at which a bill on this country would 
sell at Paris, or in any foreign country. This fact being known to the legis- 
lature of Maryland, they could not have intended by the above provision to 
cover re-exchange. The statute gives to the purchaser of the bill the amount 
he paid for it, with the small variation stated, and nothing more. The fif- 
ten per cent. damages were given in lieu of re-exchange, and not as a pen- 
alty. This is the view taken by the court in its former decision. 

It is said that the bank, not having paid damages on the bill, is not entitled 
tothem. The bank, having negotiated the bill, was responsible for its pay- 
ment, with damages. And after the protest, the agents of the bank super- 
vened, and paid the amount of it to the holder. The propriety of this pay- 
ment is not questioned. By this act, the bank became the holder of the bill, 
not as endorsee, but as the original payee. In effect, this ownership obliter- 
ated and annulled the endorsements on the bill. The bank, as the holder, 
could look to no one but the government for payment. And payment to the 
bank in this country was made, shortly after notice of protest was received. 

But the damages given by the statute have been withheld. Had the bank 
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never negotiated the bill, and made a demand of payment, and protest for 
non-payment, with regular notice, the right to the damages claimed could 
not have been contested. And this is the precise condition of the bank. It 
is the holder, having paid the amount of the bill at Paris. 

The large amount of the damages claimed has been adverted to in the ar- 
gument. This should have no influence on the legal questions that arise. 

Suppose the bank had not taken up the bill after protest; is there any 
doubt that the holders could have recovered damages from their endorsers, 
and they from the bank? This would have subjected the bank to the pay- 
ment of the damages given by the law of the place where the bill was first 
endorsed. But this circuitous course was prevented by the payment of the 
bill. It thus appears that the bank paid this large sum of money in Paris, 
unexpectedly, which in the nature of things must have subjected it to great 
inconvenience and loss. By the payment, the credit of the government, as 
the drawer of the bill, was sustained, and the eventual liability of the bank 
for principal and damages anticipated. 

ow, as between individuals, this would entitle the holder of the bill to 

the fifteen per cent. damages. And it is equally clear and just, that the hank 
should receive the same. There has been paid to it by the government the 
principal, costs of protest, and the commission charged by Hottinguer and 
Co. as the agents of the bank, who took up the bill, but not one cent has 
been paid to the bank for the advance of the money at Paris. On the prin- 
ciples of equity, independently of the statute, the bank is entitled to the dif- 
ference in value of the sum paid by it in Paris, and the sum received by it 
from the government in this country. This is re-exchange, which the fifteen 
per cent., in my opinion, was intended to cover. Of this opinion was the 
court which formerly decided this case. 

I think the judgment of the Circuit Court should be affirmed. 

Mr. Justice Wayne also dissented from the opinion of the court. 

Mr. Justice Woodbury, having given an official opinion as secretary of 
the treasury against the claim of the bank in this case, did not sit, 

Orver.—This cause came on to be heard on the iranscript of the record 
from the Circuit Court of the United States for the Eastern District of Penn. 
sylvania, and was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of the said Cir- 
cuit Court in this cause be and the same is hereby reversed, and that this 
cause be and the same is hereby remanded to the said Circuit Court, with 
directions to that court to award a venire facias de novo, and for further pro- 
ceedings to be had therein in conformity to the opinion of this court. 





The United States vs. The Bank of the United States. 


This is one of the most interesting cases ever presented for the consideration of the 
Supreme Court of the United States, involving a large amount of money, the liability of 
government transactions to the control of state laws: and calling forth the talents of 
several distinguished members of the bar, viz. Mr. Nelson, (former attorney general of 
the United States,) Mr. Clifford, (present attorney general of the United States,) and 
Messrs. Cadwallader and Sergeant of Pennsylvania. 

It was with reference to the return of this bill and the continued delay of the French 
government to give satisfaction therefor, that president Jackson recommended to con- 
gress in 1834, that ‘‘a law be passed authorizing reprisals upon French property in case 
provision shall not be made fer the payment of the debt at the approaching session of the 


Ay 
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French chambers.” The following extracts from president Jackson’s annual message, 
under date December, 1834, will give our readers the executive views at that period 
upon the subject. This message, it is believed, soon led to an adjustment of the points 
in dispute —Editor B. M. 


From the Annual Message to Congress, December, 1834. 


The history of the accumulated and unprovoked aggressions upon our 
commerce, committed by authority of the existing governments of France, 
between the years 1800 and 1817, has been rendered too painfully familiar 
to Americans to make its repetition either necessary or desirable. It will be 
sufficient here to remark, that there has, for many years, been scarcely a 
single administration of the French government, by whom the justice and 
legality of the claims of our citizens to indemnity, were not, to a very con- 
siderable extent, admitted ; and yet nearly a quarter of a century has been 
wasted in ineffectual negotiations to secure it. 

After the most deliberate and thorough examination of the whole subject, 
a treaty between the two governments was concluded, and signed at Paris 
on the 4th of July, 1831, by which it was stipulated that “the French gov- 
ernment, in order to liberate itself from all the reclamations preferred against 
it by citizens of the United States, for unlawful seizures, captures, seques- 
trations, confiscations or destruction of their vessels, cargoes or other proper- 
ty, engages to pay a sum of twenty-five millions of francs to the United 
States, who shall distribute it among those entitled, in the manner and ac- 
cording to the rules it shall determine ;”’ and it was also stipulated on the 
part of the French government, that this twenty-five millions of francs 
should “be paid at Paris in six annual instalments of four millions one hun- 
dred and sixty-six thousand six hundred and sixty-six francs and sixty-six 
centimes each, into the hands of such person or persons as shall be authori- 
zed by the government of the United States to receive it.” The first instal- 
ment to be paid “at the expiration of one year next following the exchange 
of the ratifications of ihis convention, and the others at successive intervals 
of a year, one after another, till the whole shall be paid. To the amount of 
each of the said instalments shall be added interest at four per cent. there- 
upon, as upon the other instalments then remaining unpaid, the said interest 
to be computed from the day of the exchange of the present convention.” 

No legislative provision has been made by France for the execution of the 
treaty, either as it respects the indemnity to be paid, or the commercial 
benefits to be secured to the United States, and the relations between the 
United States and that power, in consequence thereof, are placed in a situa- 
tion threatening to interrupt the good understanding which has so long and 
so happily existed between the two nations. 

It is undoubtedly in the power of congress seriously to affect the agricul- 
tural and manufacturing interests of France, by the passage of laws relating 
to her trade with the United States. Her products, manufactures and ton- 
nage, may be subjected to heavy duties in our ports, or all commercial in- 
tercourse with her may be suspended. But there are powerful, and, to my 
mind, conclusive objections to this mode of proceeding. We cannot embar- 
rass or cut off the trade of France, without, at the same time, in some de- 
gree, embarrassing or cutting off our own trade. The injury of such a war- 
fare must fall, though unequally, upon our own citizens, and could not but 
impair the means of the government, and weaken that united sentiment in 
support of the rights and honor of the nation which must now pervade every 
bosom. Nor is it impossible that such a course of legislation would introduce 
once more into our national councils those disturbing questions in relation 
to the tariff of duties which have been so recently put to rest. 
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It is my conviction, that the United States ought to insist on a prompt 
execution of the treaty, and in case it be refused, or longer delayed, take 
redress into their own hands. After the delay on the part of France of a 
quarter of a century in acknowledging these claims by treaty, it is not to be 
tolerated that another quarter of a century is to be wasted in negotiating 
about the payment. The laws of nations provide a remedy for such occa- 
sions. It is a well settled principle of the international code, that, where 
one nation owes another a liquidated debt, which it refuses or neglects to 
pay, the aggrieved party may seize on the property belonging to the other, 
its citizens or subjects, sufficient to pay the debt, without giving just cause 
of war. This remedy has been repeatedly resorted to, and recently by 
France herself towards Portugal, under circumstances Jess unquestionable. 

The time at which resort should be had to this, or any other mode of re- 
dress, is a point to be decided by congress. If an appropriation shall not be 
made by the French chambers at their next session, it may justly be con- 
cluded that the government of France has finally determined to disregard its 
own solemn undertaking, and refuse to pay an acknowledged debt. In that 
event, every day’s delay on our part will be a stain upon our national honor, 
as well as a denial of justice to our injured citizens. Prompt measures, 
when the refusal of France shall be complete, will not only be most honor- 
able and just, but will have the best effect upon our national character. 

Since France, in violation of the pledges given through her minister here, 
has delayed her final action so long that her decision will not probably be 
known in time to be communicated to this congress, I recommend that a 
law be passed, authorizing reprisals upon French property, in case provision 
shall not be made for the payment of the debt at the approaching session of 
the French chambers. Such a measure ought not to be considered by 
France as a menace. Her pride and power are too well known to expect 
any thing from her fears, and preclude the necessity of a declaration that 
nothing partaking of the character of intimidation is intended by us. She 
ought to look upon it only as the evidence of an inflexible determination, on 
the part of the United States, to insist on their rights. 


PLP ERE Oe se eens 


BANK ITEMS. 


Mauawie Banx—This bank which was chartered last winter, to be lo- 
cated in Great Barrington, Massachusetts, has gone into operation. Hon. 
Wilbur Curtiss, of Egremont, is its President, and Henry Hooker, Esq., for- 
merly of Westfield, and for some years past of the Phenix Bank, Hartford, 
has been chosen Cashier. 

Mercuants’ Banx, Bostron—John I. May, Esq., late discount clerk, has 
been elected cashier of the Merchants’ Bank, Boston, in place of Lowell M. 
Stone, Esq., deceased. 


Satem Banx—George Peabody, Esq., has been elected President of the 
Salem Bank at Salem, Mass., in place of Benjamin Merrill, Esq., deceased. 


Cuesapeaxke Banx—James Lownds, Esq., was elected Cashier of the 
Chesapeake Bank, Baltimore, on the eleventh day of October last, in place 
of Jonathan Pinkney, Esq., deceased. 


Bay State Banx—This new bank, created by the legislature of 1847, 
has been established at the new and flourishing village of Lawrence, Mass., 
and is in operation. Nathaniel White, Esq., formerly Cashier of the Powow 
River Bank, at Salisbury, has been elected Cashier of the new institution. 
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RAIL ROADS IN GREAT BRITAIN. 


The preceding table furnishes particulars of the amount of business done on some of 
the English rail roads, during one week in September. 1847: together with the cap- 
ital subscribed, and amount authorised to be borrowed ; actual cost of each toed ; 
cost per mile and annual dividends.—[ Editor B. M. 


The principal railway companies in the United Kingdom, having lines 
completed and at work, are 28 in number; the length of their lines in oper- 
ation is 2418} miles, and the total cost, to the dates of the last balance 
sheets, is £77,162,952. The dividends now paid upon the different items 
of which this capital is made up, vary from 2 to 10 per cent., in the follow- 
ing proportions ;: — 

On £1,079,867 £2 Opercent. On 1,085,498 £5 10 percent. 
On 853,918 2 8 * On 2,005,127 5S U-# 
On 520,341 sis © On 26,276,102 7 “s 
On 142,900 oe = On _ 8,426,000 8 ss 
On 4,741,249 aif < On 2,062,053 9 sid 
On 1,174,969 4.0 « On 23,089,571 10 se 
On _ 5,705.057 5. & 2 vcs tila tenants 
£77,162,952 


The total dividend upon the various items above enumerated, amounts to 
£5,746,068 per annum, being an average of 73 per cent., within a fraction, 
on the entire sum invested by the shareholders in these undertakings. It 
should be borne in mind, too, that the resources of many of these compa- 
nies are, as yet, but imperfectly developed. In some cases the lines are but 
partially opened, and in others, such as the Great Western, though the main 
lines are complete, many of the tributaries essential to the full development 
of the system of which they form part, and from which much increased 
wealth and prosperity must necessarily flow, are, as yet incomplete, and 
have brought nothing to the general fund. Lond. Miners’ Journal. 


ENGLISH JOINT STOCK BANKS. 


Sertemser, 1847. 


From the London Economist. 
Dividends Shares. Paid. Price 
per annum per. sh. 
Australasia..crcesssecccscccsseede 40 £ 173 
5l peret. British North American.. 
Gl per ct. Ceylotsccccescccsecesceccesece 
6l perct. Commercial of London....... 
51 per ct. Colonial.....+ Oc ccrccerceesecs 
151 per ct. Gloucestershire....ssceceevcess 
6l per ct. Tomiatiscccce-scccccccccescscces 20 
61& Ssbs. London and Westminster....... 100 
Diito NeW... .cccccsesevces 
61 per ct. London Joint Stock ...enseeee 50 
81 per ct. Provincial of Irelaud.......+..- 100 
81 per ct. Ditto NeW.eeseveseeees 10 
Hi perct. National of Ireland.....+...-... 50 
5l perct. National Provincial of England., 100 
5l per ct. Ditto N€Weeeceeeeese 20 
South Australia. 
6l perct. Union of Australia..se....++002 25 
Ditto DittO..cccecececcees 
5l perct. Union of London.....e..csce..+ 50 
Union of Madrid...+...+..0++0- 40 


iS 


_ 
— 


~ 
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London Insurance Companies. 


LONDON INSURANCE COMPANIES. 


Septemser, 1847. 


The following Tables are extracted from the London “Economist:” one of the most 
valuable statistical journals that are now published. The market value of the stocks 
and the rates of dividend indicate great success on the part of the Life Insurance 
Companies. Those Companies marked ¢ have agencies at New York. 


No.of Dividend. Shares. Paid. Price 
Shares. per. sh. 


2,000 32 10s TAIDION...0.sccccccsvecsersseese 00 £50 00 % 
50,000 6 per ct. Alliance British and Foreign.... 100 11 00 
50,000 62 per ct. Do. Marine......++ - 100 5 00 
24,000 13s 6d p sh AtlaScccccccccccccccccescsscss 50 5 00 
12,000 7s p sh British Commercial....se.ceeee 50 5 00 
5,000 5lpc&bs Clerical, Medical and General Life 100 10 00 
4,000 32 COunty,..ssesceceres 100 10 00 
13s soc cvcvecs 50 5 00 
20,000 6s 2 ceccccccccccccssos § 50 5 00 
20,000 5 percent English and Scottish Law Life., 50 2126 
5} per cent European Life......scesseseees 20 20 00 
5,000 41 & bonus Family Endowment Society..... 4 400 
25,000 5i per cent FreeMasons..cccosscesecseseee 20 3 00 
61 per cent GlObDC. 0c sccerscceccvecsecvess 
20,000 51 Guardian ° - 100 36100 47 
2,400 12lpercent Imperial Fire..... eee 500 50 00 210 
12s Imperial Life...sseccseseccesss 100 10 00 43 
11 sh & bs Indemnity Marine........++.+. 100 5 131 
50,000 Law Fire...ccccscsccsesccceee. 100 2100 
11 5s Law Life.,........+ coccccceere 100 10 00 4 
20,000 Legal and General Life......... 50 200 
3,900 10s London Fire....sscccsesscceces 25 12 100 
10s London Ship.cssssseeseessceess 25 12 10 0 
Beeiacenbédacesesécccocecces BD 15 00 
10,000 4} per cent Medical, Invalid, and General Life 2 00 
5l percent {National Loan Fund........... 20 2100 
5,000 SI per cent National Life. ....esccesseccece 5 00 
30,000 5/ per cent Palladium Life......sccccesseee. 50 2 00 
Pelican.....seeees se eeeeees 37 
3i pe & bs Ph@DIX...cccccceee ’ * 185 
50,000 5i per cent Protector Life.....+sccceesssee 20 100 W3s 
2,000 115s Provident Life...secsseccesssess 100 10 00 
200,000 4s Rock Life. .cccccccccovscccccee = 0100 4 
51 per cent Royal Exchange.....e.sseee..+ Stk. 181 
632 Sun Fire.....e.+e0.. 
11 6s Do. Life, .cccccccesccccccccees 
1072 pcent Universal Life.....sscescessses 100 
Victoria ERR cccccedsseeseases. 
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Notes on the Monen Market. 
New York, October 23, 1847. 


Since the publication of our last No., there have been various causes prevailing to de- 
range the money market at this central point, and thereby disturbing, in a greater or less 
degree, the mmor points of the money circles. These proximate causes are, Ist. The 
numerous and heavy failures in London, Liverpool and various British and Continental 
cities: and, 2d. Unfavorable intelligence from Mexico, as to the prospects of peace. 

The failures alluded to, were generally unexpected ; the parties having enjoyed, until 
the last moment, high credit in Europe and America : and although the losses resulting do 
not fall heavily upon our own merchants, yet an immediate effect arising from the fall 
of such prominent houses is to cause distrust of nearly all sterling bills in the market : 
especially Southern and Western bills. In Wall street, remittances are now made either 
of bills drawn by our banks or by Wall street houses of long standing and of unquestione 
ed ability. Such has been the caution on the part of buyers that the business has fallen 
temporarily into a few hands, and of course, prices have advanced: while some small 
shipments of coin have been made to Europe. 

Sterling bills for the steamer of the Ist September, were drawn at 6} @ 7}: for the 
steamer of the Ist October, 8; @ 9: and at this date 9} is readily paid for No.1 bills. 
It is understood that the agent of the Rothschilds has drawn sight bills at 10 prem. in 
favor of parties holding remittances on London that are under protest for non-acceptance 
or bills on houses that have suspended. 

The news from Mexico falls likewise upon the money market, inducing the belief that 
peace is more remote than previously expected. While nearly all stocks are affected 
more or less by this cause, fancy stocks and government securities feel the weight 
most seriously. The new treasury loan which was negotiated at about 1 per cent. prem. 
and which has commanded various premiums ranging as high as 7} per cent., is now 
103, and treasury notes 101 @ 101:. The treasury has now nearly six millions of available 
cash and six millions of the loan not exhausted. The custom house receipts at the large 
cities, and at this point especially, are very great: indicating a heavy import trade, 

This latter state of things is by no means flattering: it is deceptive: it is the precur- 
sor of distress. The general government is realizing millions of revenue at the manifest 
sacrifice of the labor of our own people. We are deriving millions of duties upon goods 
which our own labor could produce ; and.although, at a glance, it may seem a happy re- 
sult, that the custom houses should pay so large a share of the burden of our expenditures, 
yet the conviction arises, that for every million of duties received we must pay five 
millions for European labor. 

We must acknowledge, that the aggregate business of the year has been highly advan- 
tageous to the country, not only in a pecuniary way, but in demonstrating to Europe the 
immense agricultural resources of the Union. The actual wealth of the country has 
largely increased: yet the state of things existing at this moment, so far from indica- 
ting continued prosperity is pregnant with evil. A reaction in the commercial and finan- 
cial circles must occur, if our imports and exports go on in the same ratio as for the 
last three months. It must be obvious, that the European markets for our surplus grain 
do not now require further shipments. This hitherto active source of gain is now stop- 
ped, but not the home demand for British and Continental manufactures, 

Money is abundant for prime securities, but the operations are on a shorttime. The 
market is now largely supplied by capitalists who are unwilling to invest fora Jong period, 
while our relations with Mexico are so doubtful and while the government demand for 
coin continues unabated for its wants in that country. 
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The following is the circular of Messrs. Prime, Ward & Co., announcing their suspen- 
sion, to which we alluded in our money article in October. 
New York, 9th Sept., 1847. 


Dear Sir—We regret to inform you that, owing to the recent failure of some of our 
correspondents in Europe, on whoin we have a Jarge amount of bills running, we feel it 
incumbent upon us, both from a sense of duty and,as an act of prudence, to suspend our 
payments. Very respectfully yours, 

PRIME, WARD & CO. 


The firm of Prime, Ward & Co. was composed of Mr. Edward Prime, Mr. Samuel 
Ward and Mr. John Ward, who was also a partner of the firm of John Ward & Co. 
Hence the following notice and advertisement :— 

Notice —John Ward this day retires from the firm of John Ward & Co. 

JOHN WARD. 

New York, 9th September, 1547. 

The above notice was followed by another, from the long established house of John 
Ward & Co., announcing that their business would be carried on under a new name, by 
the remaining partners, viz. 

Notice. —Mr. John Ward having this -_ retired from the firm of John Ward & Co. , the 
business will be continued by the subscribers, the remaining partners of that firm, under 


the firm of Ward & Co. WM. G. WARD, 
NATHAN T. CARRYL. 


New York, 9th September, 15847. 

The London papers have since announced that the bills of Prime, Ward & Co. which 
had laid over for non-acceptance, were accepted supra protest, to the amount of £ 50,. 
000, or upwards, under a guarantee by friends of the firm. 

The suspension of Gower & Co. London, has caused the dishonor of certain bills, drawn 
by the Ohio Life and Trust Company, a branch of which is established at 45 Wall street, 
The cashier has giving notice, however, that these bills were for account of another in- 
stitution; since ascertained to be the Nashville ‘Merchants’ Insurance & Trust Co.,” 
whose agency is at Philadelphia. 

It is understood that the latter has since suspended payment; but we are glad to 
learn that no serious loss or inconvenience will arise to the Ohio Life & Trust Co. from 
these transactions with the Nashville Company. 

The advices from England per steamer, which left Liverpool on the 4th October, 
furnish particulars of further and numerous failures, among houses of long established 
reputation. The failures during the months of August and September, are estimated to 
amount to ten millions sterling. A committee of the Liverpool stock exchange, had 
been selected in September, to confer with the rail road companies throughout the king- 
dora, upon the subject of rail road calls and the pressure upon the market. The com- 
mittee say in their address, that the existing evil “has been seriously aggravated by the 
enormous sums which the railway companies have obtained and are still simultaneously 
attempting to raise, from their proprietors and the public ; and that a perseverance in 
the same course will perpetuate the embarrassments which exist, not only in the rail- 
way interest, but in every brauch of the industry and commerce of the country.” 


DEATHS. 


Ar Battmore.—On Tuesday, October 5, Jonathan Pinkney, Esq., 
Cashier of the Chesapeake Bank, in the seventy-ninth year of his age. Mr. 
Pinkney held the post of the Cashier of the Union Bank of Maryland from 
December, 1819, to October, 1830; and was Cashier of the Chesapeake 
Bank, from the year 1837, until his death. 

Ar Bostow.—In September last, Lowell M. Stone, Esq., Cashier of the 


Merchants’ Bank, Boston. 





